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PREFACE. 



The following pages are, with various alterations 
and additions, the substance of one of the Courses 
of Lectures which, as Professor of Equity to the 
Council of Legal Education, I delivered to Equity 
Students in the year 1876. 

I have materially changed their form, partly 
because I wished to include later decisions, but 
chiefly because it appeared to me, that much, which 
would be necessary to make an oral lecture intel- 
ligible, might with propriety be curtailed or modified 
in a treatise intended to be read. 

The frequent requests which have been made to 
me to publish some of my lectures lead me to hope, 
that this short Manual may assist students in 
acquiring the elementary principles of one important 
head of Equity Jurisprudence. 



19, Old Square, Lincoln's Inn, 
November, 1880. 
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OF THE 



ADMINISTRATION OF ASSETS. 



CHAPTER I. 

ADMINISTRATION OP PERSONAL ESTATE. 

I PROPOSE to deal with some of the elementary prin- 
ciples of that head of Equity Jurisprudence, which 
relates to the administration of the estates of deceased 
persons (commonly called the Administration of 
Assets) in payment of debts. 

It is a subject which cannot fail to be of interest 
and importance to a student of Equity For not only 
has it until recently been under the exclusive juris- 
diction of the Court of Chancery, but it represents 
the origin, the progress, and the nearly completed 
termination of a successful struggle between equitable 
principles and the principles and procedure of the Com- 
mon Law. It is also at the present moment of great 
practical utility, for we are still in a period of transi- 
tion from an old to a new order of things, and it is 

B 



2 ADMINISTRATION OF PERSONAL ESTATE. 

impossible to act with safety, unless we are acquainted 
with the leading features of its past history and its 
present aspect. 

The jurisdiction over the administration of the 
personal estates of deceased persons was, to a certain 
extent, vested from very early times in the Ecclesias- 
tical Courts, and continued nominally to belong to 
them until their authority was formally abohshed 
by the 20 & 21 Vict. c. 77. And for a long time 
the administration of the real estates of deceased 
persons remained under the control of the Conomon 
Law. 

But neither the Ecclesiastical nor the Common 
Law Courts possessed the machinery requisite for the 
purpose of administration. For that purpose it was 
necessary that the property should be got in and 
realized, that the debts and liabilities should be 
ascertained and paid, and that the residuary estate, 
whether real or personal, should be distributed 
amongst or conveyed to the respective parties bene- 
ficially entitled. It is not, therefore, to be wondered 
at, that a Court, which could alone compel discovery, 
examine properly into accounts, and readily enforce 
* its decrees, should have early become the favourite 
tribunal for the performance of functions, which the 
other Courts had proved themselves incompetent to 
discharge. We accordingly find suits for administra- 
tion by creditors in the Calendars, as far back as the 
reign of Edward the Sixth; and it is expressly 
stated, that in the reign of Queen Elizabeth the right 
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of a creditor to aue in Chancery was considered as 
settled.^ 

Now, when the Court of Chancery assumed this 
jurisdiction it never professed to interfere with the 
appointment of the personal representative, which 
was allowed to remain the exclusive prerogative of 
the Ecclesiastical Courts. 2 But when, after probate 
(in cases of testacy) had been obtained to a will of 
personal estate, or letters of administration (in cases 
of intestacy) had been granted, Equity proceeded to 
the task of administration, she found certain rules, 
especially with reference to the payment of debts, 
already established ; rules, which though they bore 
traces of a different origin, and were diametrically 
opposed to her own principles, she was compelled to 
leave untouched. She could scarcely indeed have 
otherwise maintained her ground. For although the 
particular creditor who applied to Chancery for the 
payment of his debt submitted to its jurisdiction, the 
decree generally involved an account and payment of 
aU the debts, and the other creditors were thus 
obliged to come in and establish their respective 
claims. It would have been scarcely possible for a 
Court of Equity, while thus compelling creditors to 
transfer the adjudication of their debts to its own 
tribunal, to have deprived them of any advantage to 

1 See Spencers Eq. Jurisd., vol. i. 580. 

a As it still remains practically the prerogative of the Probate 
Division. Hankin v. Turner , 10 Ch. D. 372, and see Mduish v. 
MUtm, 3 Ch. D. 27. 

B 2 
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which they would have been entitled, had they been 
left to pursue their original remedies. To some 
extent therefore Equity submitted to follow the Com- 
mon Law ; but where she was free to act for herself 
we shall find that she treated the administration of 
an estate as the exercise of a trust, and carried out 
to the very utmost her own distinctive principles. 

I propose to confine myself for the present to one 
class of administration, viz., to suits, or (as they are 
now more properly called) actions by creditors for 
the payment of their debts out of a testator s or 
intestate's assets. They are by the Judicature Act, 
1873, assigned to the Chancery Division of the High 
Court. 

First, what is meant by the term " Assets ?" 

The debts due fi:om a deceased person were always 
payable at Common Law out of his personal estate. 
But that estate (including chattels real) vested in the 
personal representative when constituted, and he was 
held liable to an action by any creditor who required 
payment of his debt. The creditor s right, however, 
was limited to such property of the debtor as had 
come or could come into the hands of the personal 
representative ; in other words, the executor or 
administrator was only chargeable personally so far 
as he had estate of the debtor sufficient to meet the 
claim. The personal property so sufficient was called 
^'Assets," firom ^'Assez^^ or more technically assets entre 
main, and sometimes " personal assets.'' 

And any person who contracted a debt had also 
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from very early times the power of making his heir 
chargeable with its payment to the extent of the 
lands descended to him, and the expression "real 
assets/' or " assets by descent," denoted the real pro- 
perty which, in the hands of the heir, was sufficient 
to make him so chargeable. 

It is very important to observe (for much of the 
subsequent history and practice of administration 
will be found to depend upon it) that the primary 
meaning of " assets " was not that so much property 
was applicable for the payment of the debts, but that 
the personal representative, as to the personal est/ate, 
and the heir, as to the descended real estate, war© 
respectively held personally liable for the debts at the 
suit of the creditors, the amount of the personalty 
vested in the one, and the value of the realty 
descended to the other, being the measure of their 
respective Habilities in the action. 

From this primary meaning the word " assets" came 
to be applied to all property of a deceased person 
available for the payment of his debts, and now 
extends to the whole of his real and personal estates. 

Assets were subdivided into two great classes. 
Legal Assets and Equitable Assets. The former term 
was applied to all that property to which the personal 
representative became entitled virtute officii, and for 
which he would be answerable in an action at Com- 
mon Law brought by a creditor against him. 

The real test, therefore, for ascertaining what ought 
or ought not to be called legal assets, was whether 
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the personal representative, as suchy was or was not 
capable of recovering them. 

It mattered nothing, whether the interest in them 
was of itself of a legal or equitable nature. Thus, 
if a testator had mortgaged by way of assign- 
ment a leasehold property, and had died possessed 
only of the equity of redemption, that equity of 
redemption would clearly be equitable in its nature, 
for it is a mere creation of equity ; but it would be 
legal assets, for the personal representative is the 
only person who had the right to redeem the mort- 
gage, although for that purpose he would have been 
compelled to go into a Court of Equity.\ So where 
a testator had before his death contracted to sell land, 
but had died before he had executed the conveyance, 
or been paid the purchase money, the right to the 
purchase money was equitable, but the executor was 
the only person entitled to receive it, and it was 
therefore held to be legal assets.* Such also were 
some estates pur auter we, for though of the nature 
of freehold they were by various statutes* directed 
in certain cases to be distributed by the personal 
representatives in the same manner as personal estate. 
Now, this character of legal assets Courts of Equity 
always recognized, and accordingly treated as such 

^ Cook V. Gregson, 3 Dr. 647, 549; Christy v. Gourtenay^ 26 
Beav. 140. 

« Attorney-General v. Brunningy 8 Ho. Lds. Ca. 258, 264. 

' 29 Car. 11. c 3, s. 12 ; 14 Geo. II. c. 20, s. 9 (now repealed); 
and 1 Vict c. 26, & 6. 
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all personal estate, which the executor or adminis- 
trator could alone recover, and administered it for 
the payment of debts in a certain order of priority, 
of which we shall speak hereafter. 

Equitable assets, on the other hand, were those 
which could only be made available for the payment 
of debts, through the operation of a decree or order 
of a Court of Equity ; e.g., a trust estate created for 
the payment of debts, or an estate equitably charged 
with their payment,^ or the separate estate, whether 
real or personal, of a married woman,^ or in recent 
times her separate interest in the earnings of a trade 
or profession under the Married Woman's Property 
Act, 1870.^ 

Equitable assets were always treated as a trust 
fund, and were upon the principle of equality being 
equity divided pari passu amongst the creditors for 
value, without any regard to the order of priority, 
which obtained in the case of legal assets. Mr. 
Spence mentions a case of Wolstencroft v. Long in 
the 15th year of Car. II., in which the practice of 
dividing the property amongst the creditors pari 
passu is spoken of as the then constant rule of the 
Court of Chancery. 

Besides these legal and equitable assets strictly so 
called, we shall find that there were certain species 

1 Mutlow V. Mutlow, 4 De G. ft J. 539 ; Bain v. Sadlm^ 1 2 Eq. 
570. 

* Owens V. Dickenson, Cr. & Ph. 48. 
' Thompson v. Bennett, 6 Ch. D. 739. 
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of property, which by various statutes were required 
to be administered exclusively in Courts of Equity, 
but to be administered there, in a certain order of 
priority, very nearly resembling that of legal assets. 

Such then being in outline the different kinds of 
assets, let us next consider how they wert- respectively 
administered in payment of the debts of a testator or 
intestate. 

I will first suppose a testator to have died before 
the year 1870 possessed of personal property sufficient 
to pay his debts, and an action for administration of 
his personal estate to be brought in the Chancery 
Division of the High Court by a creditor. In such 
an action the creditor would be plaintiff, and the per- 
sonal representative, as the person in whom the whole 
personal estate was vested, would be the only neces- 
sary defendant. The creditor, if he confined his 
relief to the personal estate, might sue not for general 
administration, but for payment merely of his own 
particular debt ; in which case, if the personal repre- 
sentative chose to admit sufficient assets, there would 
be an immediate judgment for the amount of the 
debt, when ascertained ;^ or if there were no admis- 
sion of assets, there would be an account directed of 
the personal estate, and of the plaintiff's debt to be 
paid in due course of administration. But a single 
creditor's action is so unusual that I shall assume 
the action to be brought by the creditor, on behalf of 

* WoodgaU v. Fidd, 2 Hare, 11. 
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himself and the other creditors of the testator, for 
the payment of all the debts. The Court would 
have in such a case two things to do : First, to ascer- 
tain what were the funeral and testamentary expenses 
and debts to be paid ; and, secondly, what were the 
assets wherewith to pay them. The judgment would 
therefore direct accounts to be taken of what was 
due to the plaintiff and all the other creditors of the 
testator, and of the testator's funeral (and testamen- 
tary) expenses,^ and then of aQ the personal estate 
come to the hands of the executor, or to the hands of 
any other person by his order or for his use,' with an 
inquiry what parts (if any) of the testator's personal 
estate were still outstanding and undisposed of ^ The 
result of these accounts and inquiries would be to 
ascertain all the testator's debts and liabilities, and 
all his personal assets available for their discharge. 
The judgment would then proceed to provide for 
the application of the personal estate in payment 
of the testator's debts and funeral (and testamen- 
tary) expenses in a due course of administration, 
and would then order the further consideration of 
the action to be adjourned (i.e.) until after the 

^ In modern judgments it is more usual to say " funeral expenses " 
alone. The testamentary expenses would be allowed to the executor 
i n passing his accounts. 

^ In creditors' suits, the judgment directs an account and appli- 
cation of the personal estate without any exception of that speci- 
fically bequeathed. See Seton, 4th ed., p. 955 ; Daviss v. Nicolson, 
2 De G. & J. 701, and the reasoning there founded upon it. 

» Cons. Order XXIII. , r. 14. 
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accounts and inquiries previously directed had been 
taken and made. 

The account it will be observed directed against 
the executor is confined to his actual receipts, it being 
now settled that a personal representative, while 
acting within the limits of his duty, is always in the 
position of a gratuitous bailee, and is not liable for 
any assets which might be lost without some default 
of his own.^ 

It follows that where an executor or administrator 
has not acted improperly, the existence of a judg- 
ment in an administration action does not supersede 
or put an end to the legal powers vested in him by 
the probate, or grant, although he should thence- 
forward exercise them only with the sanction and 
under the control of the Court. ^ Hence it was not 
unusual to add to the inquiry as to the outstanding 
personal estate a direction that the personal repre- 
sentative was to take such proceedings to get it in 
as the judge might direct ; a direction no longer in- 
serted in ordinary practice, because on application to 
that eflPect it can be obtained as a matter of course 
at Chambers. An executor in passing his accounts 
is always entitled to " all just allowances.'' A direc- 
tion to that effect used to be inserted in administra- 
tion decrees, but the 16th rule of Cons. Order XXIII. 
rendered it no longer necessary. 

' Job V. Job, 6 Ch. D. 562. 

* Berry v. Gibbons, 8 Ch. App. 747 ; Cramer v. Moore, 3 Dr. 
277. 
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In the case I have supposed all the assets would 
necessarily be legal assets, and the payment of the 
debts and funeral (and testamentary) expenses in 
due course of administration would be their payment 
out of such assets in that order of priority, which was 
prescribed by the Common Law, and which the 
executor would out of Court have himself been bound 
to adopt. 



12 



CHAPTER II. 

ORDER OF PRIORITY IN PAYMENT OF DEBTS. 

First, with respect to the funeral and testamentary 
expenses. 

The reasonable expenses of the funeral are always 
allowed as a first charge, and the executor is liable to 
pay them out of the assets, even where he has not 
himself given the order, it being part of his official 
duty to bury the deceased.^ Testamentary expenses 
(often called executorship expenses) would include 
all such as are incident to the proper performance of 
the duty of an executor — e.gf., the costs of probate ; 
of collecting the eflfects of the deceased; of ascer- 
taining the debts and liabilities ; of obtaining proper 
professional assistance ; of taking care of the specific 
legacies and of any other assets pending distribution ; 
and of applications to the Court for administration or 
otherwise, which the circumstances of the case might 
render necessary or desirable.^ 

With respect to the debts, it was at one time the 
practice that only those which were actually due at 

^ Hancock v. Podmore, 1 B. & Ad. 262. 
" Sharp V. Lush, 10 Ch. D. 472. 
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the death of the testator were provable under the 
decree ; but it has long been the settled rule, that all 
creditors are admitted whose debts became due before 
the date of the chief clerk's certificate ; and as to all 
such debts, the decree would, except under special 
circumstances, to which I shall advert hereafter, be a 
bar to any subsequent claim. ^ 

I ought also to premise, that the rights of creditors 
of a deceased person inter se have in certain cases, 
and under certain conditions, been materially affected 
by the provisions of some recent statutes, to which I 
shall refer hereafter; but in other respects those 
rights remain unaltered, and it is therefore as neces- 
sary as ever to understand the order of priority in 
which the debts of a testator or intestate were pay- 
able out of legal assets. 

That order was as foUows : — 

I. Certain debts due to the Crown. This right of 
absolute precedence was confined to such debts as 
were due either as matter of record or by specialty ;^ 
but it may be laid down as a general rule, that in the 
administration of assets, whenever the right of the 
Crown and the right of a subject to the payment of 
a debt of equal degree come into competition, the 
Crown's right always prevails.* 

II. Debts having priority by force of particular 
statutes ; as, for instance, debts owing to the parish 

1 Thomas v. Griffiths, 2 De G. F. & J. 563. 
^ See Williams on Executors, 8tli ed, p. 996. 
' In re Henley ^ Go,, 9 Ch. D. 481. 
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by the overseers of the poor,i or to building 
societies,* or to fiiendly societies,^ or regimental 
debts,* the extent and character of priority in each 
case depending upon the terms of the particular 
statute. 

III. Judgment debts or debts of Record, i.e., debts 
payable under a judgment order or rule of some 
Court of Record, obtained against or confessed by the 
testator or intestate, in his lifetime. 

Such judgment debts ranked equally inter se, but 
were only entitled to priority over other debts if they 
had been duly registered in manner prescribed by 
statute ; otherwise they ranked no higher than simple 
contract debts. The reason given for the necessity 
of this registration was the risk, which the personal 
representative would otherwise incur, of inadvertently 
committing a devastavit, by paying debts of inferior 
degree without being aware of the existence of 
judgments.^ 

Decrees and orders of Courts of Equity, by which 
a sum of money, or costs, charges, or expenses, was 
or were made payable to any person, had by statute 
the eflfect of judgments.® But to have this eflfect it 
was necessary that there should be a final adjudica- 

1 17 Geo. IL c. 38, s. 3. 

2 Moors V. Marriott, 7 Ch- D. 543 ; 4 & 5 Wm. 4, c. 40, s. 12. 

3 38 & 39 Vict. c. 60, s. 16, sub.-s. 7. 
* 26 & 27 Vict. c. 57. 

« See Hoime v. Shepherd, 3 Jur. N. S. 806 ; 26 L. J. Ch. 817. 
« 1 & 2 Vict. c. 110, s. 18 ; Widgery v. Tepper, 6 Ch. D. 364. 
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tion to pay a definite sum of money, and unless the 
decree or order Was of that nature it could not. confer 
upon the person entitled to the benefit of it the 
rights of a judgment creditor. No priority, therefore, 
could be obtained by a mere decree for foreclosure, for 
such a decree only barred the equity of redemption ;^ 
nor by a decree for an account and for payment of 
what might ultimately be found due, for nothing 
whatever might in the result become payable ; ^ nor 
by a cliief clerk's certificate, though finding a sum of 
money to be due, for it would not amount to an order 
for payment ;^ nor by an order for payment of money 
into Court to the credit of a cause, for such an order 
would not decide any beneficial right.* 

Although this priority was only given to judg- 
ments recovered against or confessed by the testator 
or intestate in his lifetime, a judgment might, after 
his death, be obtained against or confessed by his 
personal representative ; and this, as a kind of reward 
for superior dihgence on the creditor's part, had 
priority over the debts of all other creditors of equal 
degree with that, for which the judgment was re- 
covered;^ and if there were several of such judg- 
ments, they ranked in the order of their respective 
dates. And, inasmuch as the personal representative 

^ Wilson V. Lad]/ Dunsany, 18 Beav. 299. 
a Chadmck v. Holt, 8 D. K & G. 584, 

3 Earl of Mansfield v. Ogk, 4 De G. & J. 38. 

4 Ward V. ShakesJiaft, 1 Dr. & Sm. 269. 
•^ WUliams v. WUliams, 16 Eq. 270. 
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must have known of these judgments^ it was held 
not necessary to have them registered.^ 

The fact that decrees and orders of Courts of 
Equity were considered to be in the nature of judg- 
ments led to some important results in the adminis- 
tration of assets in Equity. Thus, when a suit was 
instituted by a creditor on behalf of himself and all 
the other creditors, the decree for administration 
operated as a judgment for the benefit of aQ the 
creditors who should prove under it, and after such de- 
cree was made, any other creditor would be restrained 
from bringing an action against the personal represen- 
tative, for each creditor was considered to have already 
had a judgment in his feivour ; and if a creditor obtained 
judgment against an executor, and on the same day 
a decree for administration was made, the judgment 
creditor had no priority, for the judgments were 
simultaneous.^ On the same principle an executor, 
who before the decree for administration had a right 
to prefer one creditor to another of equal degree, was 
deprived by the decree of that right, and if he chose 
nevertheless to give any preference, he could only 
stand against the estate in the place of the preferred 
creditor. And if a creditor had been paid before the 
decree any part of his debt in preference, the Court 
after decree refused to pay him any more out of 
either legal or equitable assets xmtil the other 

^ WUliams v. WUliams, uhi supra, 

« Parker v. Ringhaniy 33 Beav. 535 ; Hamon v. Stubbs, 8 Ch. 
D. 154. 
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creditors had received the same proportion of their 
debts, to which they would have been entitled had 
no such preference been given.^ But if in the in- 
terval between the institution of the suit and the 
decree the executor paid one creditor in full, he was 
always in Equity, though not at Common Law, 
allowed such payment in passing his accounts ; and 
now under the Judicature Acts, inasmuch as in case 
of variance and conflict the rules of Equity are to 
prevail, he would be allowed such payment, even 
though he had notice of the action before making it.* 

IV. Other debts of record, viz., statutes and 
recognizances. The former may be considered obso- 
lete. Recognizances are enrolled acknowledgments 
of a debt being due, made before some judge or 
magistrate, and conditioned like an ordinary bond 
for the performance of certain acts. They are most 
fiimiliar in the Chancery Division in the case of re- 
ceivers, who are required by the Court to give their 
own recognizances, with those of two sureties, for 
double the amount of rental or property likely to be 
got in by them. Hence, when a receiver is directed 
to be discharged, it forms part of the order that the 
recognizances entered into by him, together with his 
sureties, are to be vacated. 

V, Debts by specialty, i.e., those debts which were 
created by instruments under the seal of the debtor, 
as, e.g., bonds or covenants for value. It is im- 

^ Mitchehon v. Piper, 8 Sim. 64 ; Irhy v. Irby, 24 Beav. 625. 
' European Assurance Society v. Radcliffe, 7 Ch. D. 734. 

C 
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portant to observe the word " created," for, in order 
to constitute a specialty debt, it was necessary that 
the instrument should not merely be evidence of, 
but should itself contain, the obligation to pay. It 
is not sufficient, therefore, that there should be a 
mere recital or admission of the debt, unless from the 
context, or the absence of any collateral obiect for 
the deed, an intention to oontLt for pa.^eit. and, 
therefore, to convert the debt into a specialty, could 
be implied.^ Specialty debts are of two kinds : 
(i.) those in which the heirs of the debtor are ex- 
pressly named and bound, e.g.^ a covenant by A. and 
his heirs, or a bond in which the obligor bound him- 
self and his heirs ; and (ii.) those which do not 
expressly bind the heirs. 

Under section 7.5 of the Companies Act, 1862,^ the 
liability of any person to contribute to the assets 
of a company in the event of its being wound up is 
to be deemed to create a debt of the nature of a 
specialty debt, accruing due from such person at the 
time when his liability commenced, but payable at 
the time or respective times when calls are made for 
enforcing such liability. And under section 76 the 
personal representatives, heirs, and devisees of a 
deceased contributory are made liable in a due course 
of administration to contribute to the assets of the 
company in the discharge of the liability of such 
deceased contributory.* 



3 



^ Iven V. Elwes, 3 Dr. 25. » 25 & 26 Vict. c. 89. 

' Buck V. Rohson, 10 Eq. 629. 
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A debt for arrears of rent of lands in England was 
also held to rank as equal in degree to a specialty 
debt, even though the lease might have been by 
parol. It is not, strictly speaking, a specialty, but 
its priority is said to have arisen from what is called 
in law privity of estate — a doctrine connected pro- 
bably with the old feudal tenure, and with the right, 
which the landlord had in ancient times, of coming 
on the land and ousting the cenant. The rule, there- 
fore, does not apply to a claim for rent of lands 
situate abroad, which would be a debt arising not from 
privity of estate, but only from privity of contract. ^ 

VI. Unregistered judgments against the deceased 
debtor, and simple contract debts, as, e.g.y d^bts 
due on bills of exchange or promissory notes ; or in 
respect of breaches of trust, where the trustee has 
not entered into any express covenant under seal.^ 

It should be observed, however, that an executor 
was not held liable, if he paid simple contract debts 
of his testator in priority to contingent specialty 
debts, as, e.g., indemnity bonds, before the contin- 
gency had actually occurred.® 

VII. Voluntary bonds or covenants. These were 
looked upon as intermediate between debts and 
legacies, being so far in the nature of legacies that 
they were postponed to any debts for valuable con- 

* Clotigh V. French, 2 Coll. 277 ; Vincent v. Godmn, 4 D. M. & 
G. 456. 

' Adey v. ArmM, 2 D. M. & G. 432. 
' Atkinson v. Grey, 1 Sni. & Giff. 577. 

C2 
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sideration.^ But as a person, who claimed as a 
volunteer by an instrument, which transferred a right 
in the lifetime of the obligor or covenantor, was con- 
sidered to have priority over one, who merely claimed 
by a testamentary instrument, which took effect only 
from the time of death, such voluntary creditors were 
paid before legatees, and even at the expense of 
specific legatees and appointees under a general 
power. ^ If this had not been the rule, such voluntary 
creditors would have been most seriously injured by 
being deprived of their Common Law remedies, and 
being driven into a Court of Equity. For at Common 
Law a bond or covenant was a contract, which de- 
rived its validity merely from its form, without the 
necessity of any consideration, and judgment accord- 
ingly could have been obtained against the personal 
representative in an action at Common Law by the 
voluntar}^ obligee or covenantee. Equity, therefore, 
though in consequence of the absence of considerar 
tion she refused to allow such voluntary creditors 
their full legal rights, and postponed them to creditors 
for value, still recognized them as creditors, and to 
some extent deviated in their favour from her ordi- 
nary practice of not aiding volunteers.* " If," says 
Lord Hardwicke,* " a man has a specialty, he does 

^ Fry V. Lotmdes, 19 Eq. 456. 

* Patch V. Shore, 2 Dr. & Sm. 589. 

* Fletcher v. Fletcher, 4 Hare, 74 ; Lomas v. Wright, 2 M. & K. 
775. 

4 Williamson v. Codrington, 1 Ves. Sen. 514. 
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not want proof of consideration, but may come into 
equity as well as law to have satisfaction of that 
debt on that specialty out of assets, and then the 
Court will not send it to law, but will judge whether 
he has a specialty or not. Indeed, if it appears 
doubtful to the Court whether it is a specialty on 
which an action at law could be maintained, or the 
damages so uncertain that it could not be settled 
without being tried by a jury, the Court wiU, as in 
other cases, have the aid of a Court of Law; but 
unless such a necessity, will not send it to law to 
make two suits out of one." The rule, therefore, as 
to voluntary bonds and covenants is based to a great 
extent upon the principle that equity follows the law, 
and in conformity with this view, it has been held 
that such voluntary debts are sufficient to sustain a 
creditor's suit,^ and that in the administration of 
assets a voluntary bond is to be preferred to interest 
upon debts not by law carrying interest, which is 
payable under the 46th Order of August, 1841.^ 

But the Common Law rights of holders of volun- 
tary biUs of exchange and promissory notes were very 
different. In their case consideration was, indeed, 
primd facie presumed, but only until the contrary 
was shown; and the party sued was always at liberty 
to rebut the presumption by proving the absence of 
consideration, after which the transaction would be 
reduced to a nudum pactum, no longer capable of 

^ Watson V. JParTcer, 6 Beav. 283. 

' Garrard v. Lord Dinorben, 5 Hare, 213. 
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being enforced by action.^ To treat, therefore, such 
instruments as voluntary was, ipso facto, to treat 
them as unenforceable at law. 

1 have referred to this difference, because a question 
has arisen, whether in the administration of assets by 
a Court of Equity, the* holder of a voluntary bill of 
exchange or promissory note stands in the same position 
as the obligee or covenantee in a voluntary bond or 
covenant. In a recent case^ Vice-Chancellor Stuart 
expressed a strong opinion that the same principle 
was applicable to all alike. " In the case,'' he said, 
" of a bond, want of consideration is no objection at 
law, yet this Court, in an administration suit, treats 
a voluntary obligation, not according to its legal 
force as a specialty debt, nor even as equal to a simple 
contract debt for valuable consideration, but as 
payable in priority to any legacy. If a voluntary 
obligation in the nature of a debt is treated as payable 
in preference to legatees, who are also mere volunteers, 
without anything in the nature of an obligation or 
debt binding the testator himself, the principle would 
seem to apply as much to a promissory note, by which 
the testator voluntarily bound himself, as to the 
voluntary obligation by bond. The volunteer, claim- 
ing under an instrument by which the testator binds 
himself as a debtor, may reasonably be paid before the 
volunteer claiming merely by a testamentary gift." 

^ Holliday v. Atkinson ^ 5 B. & C. 503 ; Milnes v. Dawson, 5 
Exch. 948. 

2 Dawson v. Keartmi, 3 Sni. & Giff. 191. 
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The above passage must, however, be regarded rather 
as a dictum of the judge than as an actual decision, 
for the case itself was mainly decided upon the ground, 
that the promissory note in question was not in fact 
a voluntary instrument. The same point was sug- 
gested by Vice-Chancellor Wigram,^ but without any 
expression of opinion on his part; and it may, I think, 
be considered as at present unsettled by judicial 
decision. 

It seems very questionable on principle, why Equity, 
with her instinctive aversion to assisting volunteers, 
' which controlled as to voluntary bonds and covenants 
her desire to follow the Common Law, should go out 
of her way to treat as in the nature of debts payable 
out of assets, other voluntary contracts, which, from 
the absence of consideration, would have been incapable 
of being enforced by the volunteers, had they been left 
to their Common Law remedies. And the difficulty 
is increased by the fact, that Equity must either divide 
volunteers into different classes as to priority, or 
must put all into the same category, the anomalous 
result of which may be, that claims which could have 
been recovered at Common Law may be treated as 
payable rateably with, and liable to abate rateably 
with those, which, at Common Law, would have been 
practically irrecoverable. 

It will be observed that it is only the voluntary 

1 Cox V. Barnard, 8 Hare, 310. See also Lloyd v. Chime, 2 Giif. 
445 ; and see Lewin on Trusts, 7th edition, p. 73 ; and May on 
Voluntary Deeds, p. 147. 
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creditor who is postponed, and an assignee therefore 
for valuable consideration, of an equitable interest in 
a voluntary bond, was held entitled to rank against 
the obligor s assets as a specialty creditor for 
value.^ 

Such, then, would be the due course of administra- 
tion in which the debts would be payable out of legal 
assets, in the simple case which I have hitherto been 
assuming. I supposed the testatoi to have died before 
the year 1870, because as to any person who died after 
the commencement of that year, a very important 
alteration has been introduced by the 32 & 33 Vict. 
c. 46. By that statute it is enacted that "in the 
administration of the estate of every person, who shall 
die on or after the 1st day of January, 1870, no debt 
or liability of such person shall be entitled to any 
priority or preference by reason merely that the same 
is secured by, or arises under, a bond, deed, or other 
instrument under seal, or is otherwise made or con- 
stituted a specialty debt ; but all the creditors of such 
person, as well specialty as simple contract, shall be 
treated as standing in equal degree, and be paid 
accordingly out of the assets of such deceased person, 
whether such assets are legal or equitable, any statute 
or other law to the contrary notwithstanding. Pro- 
vided always that this Act shall not prejudice or affect 
any lien, charge, or other security, which any creditor 
may hold or be entitled to for the payment of his 
debt." 

^ Payne v. Mortimer, 4 De G. & J. 447. 



STATUTE 32 & 33 VICT. c. 46. 25 

With respect, therefore, to cases falling within this 
statute, there is no longer any distinction between 
specialty and simple contract creditors as to the order 
of priority of payment out of legal assets. There never 
was any such distinction as regarded equitable assets, 
and the reference therefore to them may be treated 
as surplusage. 

It has already been stated, that Crown debts take 
precedence over any other debts of equal degree, and 
it would seem therefore, that where this statute 
applies, a simple contract debt due to the Crown 
would have priority over a specialty debt due to a 
subject. 

There is nothing in this statute to affect j udgment 
creditors, and it has therefore been held, that in the 
administration of the estate of a person who died after 
the year 1869, the right of priority, which a creditor 
acquired by having been the first to obtain judgment, 
though unregistered, against a legal personal repre- 
sentative, remained unaffected, even though the result 
might be, that a judgment against an executor for a 
simple contract debt might thus indirectly obtain 
priority over specialty debts. ^ 

It is clear that this statute includes the liability to 
contribute to the assets of a company under sections 
75 and 76 of the Companies Act, 1862 ; and in the 
case therefore, of a contributory who died after the 
year 1869, his executor would not be hable for a 

^ Williams v. Williams, 15 Eq. 'IT 0^ Hanson v. Stuhbs, 8 
Ch. D. 154. 
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devastavit, if he paid out of legal assets any simple 
contract debt before any call was made. 

An attempt was made to exclude from the operation 
of this statute arrears of rent, on the ground that 
though rent had, as regarded priority, the privilege of 
a specialty debt, it was not really such, but was only 
a debt incident to tenure. It was held, however, 
that if not strictly a specialty, it was a claim which 
came within the definition of being " otherwise made 
or constituted a specialty debt," and had accordingly 
in cases within this statute no preference over simple 
contract creditors.^ 

We shall find that with respect to certain persons 
who died insolvent after the Ist of November, 1875, 
further alterations are introduced by the Judicature 
Acts. But, apart from these alterations (which we 
shall consider hereafter), there is nothing in the 
Judicature Acts to alter the pre-existing procedure 
of the Courts of Equity with reference to administra- 
tion. The rule of Equity is to prevail, but that rule, 
except as modified by the 32 & 33 Vict. c. 46, was to 
administer legal assets according to legal priorities. 

With respect to interest on debts, in the case of 
all testators or intestates who died before the 1st of 
November, 1875, and of all who died after that date 
(except those whose estates being insolvent are 
administered by the High Court), interest is always 
computed up to the day of payment, as to such 
debts as bear interest, at the rate they respectively 

^ Shirreffw. Hftstw{js^ 6 Ch. D. 610. 
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carry, and as to all others at the rate of 4 per cent, 
from the date of the decree or judgment.^ Such last- 
mentioned interest, however, is only to be payable 
after previous satisfaction of all the costs of adminis- 
tration, of all the debts, and of the interest on such 
debts as by law carry interest.^ A different rule, as 
we shall hereafter see, prevails, where the testator or 
intestate died after the 1st of November, 1875, in- 
solvent, and his estate is being administered by the 
Court. 

I have hitherto assumed that the testator had an 
English domicil, and that all his assets were at the 
time of his death to be found exclusively within the 
jurisdiction of the forum, which constituted his per- 
sonal representative in this country. Personal pro- 
perty, however, is often spoken of as having no situs 
of its own, but as merely following the law of the 
domicil of its owner, in conformity with the maxim 
" mohilia sequuntur 'personam^ 

"It is a clear proposition," said Lord Rosslyn,^ 
" not only of the law of England, but of every 
country of the world, where law has the semblance of 
science, that personal property has no locality. The 
meaning of that is, not that personal property has no 
visible locality, but that it is subject to that law which 
governs the person of the owner. With respect to 
the disposition of it, with respect to the transmission 

^ Cons. Order, 42, r. 9. ^ Cons. Order, 42, r. 10. 
' Ml V. Warwick, 1 H. Bl. 690. 
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of it, either by succession or the act of the party, it 
follows the law of the person/' 

Hence all questions connected with the validity or 
construction of a will, or as to the persons beneficially 
entitled to legacies or residuary personal estate, 
would be governed by the lex domicilii ; but it is the 
primary duty of the personal representative, subject 
to the superintendence and authority of the tribunal, 
firom which he derives his title, to discharge the debts 
of the deceased out of the assets recoverable by him ; 
and, therefore, if a testator had a foreign domicil, 
and left personal assets recoverable in this country, 
as well as in the country of his domicil, it would be 
necessary to constitute an English personal repre- 
sentative, and it would be the duty of such repre- 
sentative to pay the testator's debts, and only after 
that was done, to transmit the surplus (if any) to the 
foreign representative, so that it might be distributed 
by him according to the lex domicilii. 

But the payment out of personal assets, of the 
debts in this country and of the interest in respect 
of them, is a matter of procedure, for which the 
English representative would be responsible, and 
which would be governed by the lex fori ; and the 
order, therefore, of priority between the English 
creditors would be regulated, as to the English assets, 
by the English rules as to administration. 

This was the principle upon which Vice-Chancellor 
Kindersley decided the case of Cook v. Gregson^ where 

^ 2 Dr. 286. See also WUson v. Ladij Dunsany^ 18 Beav. 293 
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the testator had an Irish domicil, and left property 
both in Ireland and England, and the same persons 
were executors in both countries ; and it was held, that 
an Irish judgment had priority over English simple 
contract debts as against Irish assets, which had been 
remitted to England by the executors, and were 
being administered here. The groimd of the decision 
was, that the Irish assets ought not to have been 
remitted until the Irish creditors had been paid, and 
that those assets ought, therefore, to be administered 
as if they had remained in Ireland. There would 
have been no reason for limiting the order to Irish 
assets, if the priority of creditors were decided solely 
by the law of the domicil.^ 

It should also be observed that the " due course 
of administration " above referred to may be to some 
extent modified by the right of retainer possessed by 
an executor, who is also a creditor of the testator. 
That right gives the executor no lien upon the assets, 
but merely arises from the fact, that he could not 
bring an action at Common Law against himself for 
his own debt ; and he was therefore held at hberty to 
retain its amount out of the testator's legal assets in 
his hands, in priority to any other debt of equal 
degree. It was essentially a legal right, and was not 
favoured by Courts of Equity ; and an executor could 

(where the marginal note appears to be stated too broadly), and 
Hamilton v. Dallas, 26 W. R. 326. 

^ See also De la Vega v. Vianna, 1 B. & Ad. 288, and Ex 
parte Melboum, 6 Ch. App. 64. 
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only retain out of equitable assets, which might 
happen to come into his possession, a proportionate 
part of his debt with the other creditors,^ on the 
principle that a person in a fiduciary position would 
not be permitted for his own benefit to violate the 
rule of equality. 

The right of retainer remains unaffected by a 
judgment in an action for administration, or by the 
payment of assets into Court, as neither of these 
per se abrogates the powers of the executor. It can 
only be defeated by that which necessarily supersedes 
his functions, as by the appointment of a receiver of 
the personal estate, which could only take place 
either with the executor's consent, or in consequence 
of his misconduct. 2 

^ Bain V. Sadler, 12 Eq. 570; and see In re M(yrrii Estate^ 
10 Ch. App. 72 ; Talbot v. Frere, 9 Ch. D. 568 ; Lee v. NuUall, 
12 CL D. 61. 

" Eichmond v. WJiite, 12 Ch. D. 361. 
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CHAPTER III. 

SECURED AND UNSECURED CREDITORS. 

Before I leave the consideration of the various 
species of debts, it may be well, even at the risk of 
anticipating a part of ray subject, to advert to 
another broad distinction which exists between what 
are called " unsecured " and " secured " creditors. 

The former are those who have only a claim upon 
the general assets of their debtors, derived from the 
obligation, expressed or implied, into which every 
debtor enters, of paying his debts out of his property. 
The latter are those who, in addition to this general 
claim, have a specific lien or charge for the payment 
of their debts upon all or some particular parts of 
the debtor's property, real or personal. 

To the former class would belong creditors by 
specialty and simple contract, and mere judgment 
creditors, while the latter would comprise mortgagees, 
legal or equitable ; persons entitled to any equitable 
charge ; and creditors who, by force of statute or 
otherwise, have obtained, apart from contract, the 
benefit of specific charges or liens upon the property 
of their debtors. Most of these cases speak for 
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themselves, but as to judgment creditors, it may- 
be desirable to point out rather more in detail 
the extent to which, and the circumstances under 
which, they can acquire the character of secured 
creditors, and thus obtain preference; otherwise 
their position in the administration of assets might 
be easily misunderstood. 

A judgment obtained against a debtor does not of 
itself create any specific charge upon the debtor's 
property or goods. 

But there are various modes of enforcing a judg- 
ment, which have the effect of giving such a specific 
charge. Thus a judgment creditor might under an 
execution issue a writ of ji. fa.^ and in that case 
the sheriff would be entitled to seize, in the hands of 
the debtor or his executors, the goods which be- 
longed to him at the teste of the writ ; though, as 
against third parties, he could only seize those which 
belonged to the debtor, when the writ was delivered 
to the sheriff And from the time of the seizure the 
judgment creditor would be considered to have a 
security upon the goods seized.^ 

2. The judgment creditor might under the Common 
Law Procedure Act, 1854, and now under Order XLV. 
of the Rules of 1875, obtain a garnishee order, at- 
taching a debt due to his debtor from a third person, 

^ Order XLIII. of Rules 1875. 

"" See Slater v. Pindefr, 6 L. R. Exch. 237, 239; affirmed, 7 
L. R Exch. 95; Ex 'parte Williams^ 7 Ch. App. 317; Ex parte 
Hall, 14 Ch. D. 132. 
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who is in that case called the garnishee. Until the 
order is served upon the garnishee, there is nothing 
to prevent his paying the debt to his original creditor, 
and the judgment creditor has therefore no charge 
upon it, but from the moment of the service of the 
order nisi, the property in the debt is, as between 
the judgment debtor and the judgment creditor, 
transferred from the former to the latter, who thence- 
forward would hold it as a security.^ And on this 
ground. Courts of Equity have declined to interfere 
by injunction to prevent the enforceme^t of such a 
garnishee order, if served before a decree for adminis- 
tration was made.^ 

3. Where the judgment debtor has stock or shares 
in public funds or pubUc companies standing in his 
name, the 14th and 15th sections of the 1 & 2 Vict, 
c. 110, and the 1st section of the 3 & 4 Vict. c. 82, 
enable the judgment creditor to obtain a charging 
order upon such stock or shares, which, when made 
absolute, has the same effect as a charge upon them 
would have had, if made by an instrument of charge 
signed by the debtor, against whom the judgment 
was obtained, in favour of his creditor for the specific 
sum at the date of the order nisi.^ It would not. 



^ Emanud v. Bridger, 9 L. K. Q. B. 286; Lorce v. Blakemorey 
10 L. R. Q. B. 485; Exjjade Joselym, 8 Ch. D. 327; In re Stavr 
hope SiUfgtone Collieries Gompfiny^ 1 1 Ch. D. 1 60 ; and Hamer y. 
ones, 11 Ch. D. 942. 

' Fowler v. Roberts, 2 Giff. 226. 

' See Holy v. Barry, 3 Ch. App. 452; Bagnall v. Carltwi, 6 

D 
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however, have any greater effect, and therefore if the 
debt itself in respect of which the judgment was 
obtained was in fact a void debt (as e.g. under the 
Infants' Rehef Act, 1874), the charging order would 
be simply inoperative.^ 

4. A judgment creditor may also obtain a specific 
charge upon the real estate of his debtor. 

Judgment creditors have in fact had from very 
early times this power, but as to the mode in which 
it was to be exercised, and the results arising from 
it, a tangled web of legislation was woven, not very 
creditable to our statute books, but which we happily 
need not for our present purpose attempt to un- 
ravel. I will merely state what is necessary to make 
my meaning intelligible. By one of the Statutes of 
Westminster (13 Edward I., c. 18), a judgment 
creditor might obtain what was called a writ of 
elegit, by virtue of which one half of his debtor's 
lands was delivered to him for the purpose of paying 
his debt. It was so called, because the creditor had 
under the statute a right of election, either to have 
a writ of Ji.fa,,OT that the sherifi* should deliver to 
him all the chattels (except the oxen and beasts 
of plough) of the debtor, and one half of his 
land ; and by the writ of elegit, it was stated, that 
the creditor had elected to sue out execution against 
the land, instead of proceeding at Common Law 

Ch. D. 130; Widgery v. Tepper, 6 Ch. D. 364; and see Order 
XLVI. of Rules 1875. 

' In re Omlow's Trusts, 20 Eq. 680. 
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against the goods alone under the j^.^a. By the 1 & 
2 Vict. c. 110, section 11, the whole of the lands 
were directed to be delivered under the elegit ; and 
by the 13th section of that statute, judgments, when 
properly entered up, operated as a charge upon all 
the real estate of the debtor, including any lands 
over which he had a general power of appointment, 
whether the power were exercised or not, though 
such charge was not to be enforced until after the 
expiration of a year from the date of such entry. 

This statute was preceded and followed by a 
number of comphcated and somewhat contradictoiy 
statutes, which rendered it so difficult to give any 
purchaser a safe title, as against the possible claims 
of judgment creditors, that at last the knot was cut 
by the 27 & 28 Vict. c. 112, which with reference to 
all judgments (including decrees and orders of Courts 
of Equity, and of Bankruptcy, and other orders 
having the operation of a judgment), to be entered 
up after the 29th of July, 1864, enacted, that they 
were not to affect land of any tenure, until such land 
shoTild have been actually delivered in execution by 
virtue of a writ of elegit, or other lawful authority, 
in pursuance of such judgment. The main object of 
this statute was, that until there had been delivery 
in execution, there was to be no lien or charge upon 
the debtor s lands, there being previously only an 
inchoate right, which if enforced would result in a 
charge. As soon as that delivery had taken place, 
the judgment creditor became a specific incumbrancer 

d2 
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upon the land of his debtor, and had the same right 
of redemption as any other mortgagee, or could under 
section 4 of the statute obtain a summary order for 
a sale. His priority, therefore, as a secured creditor 
over other creditors in the case of the debtors death 
would only arise, if he had already become entitled 
to this specific charge, and to the consequent right 
to redeem. It is under these circumstances very 
important to know, in the administration of the 
estate of a deceased person, whether a judgment 
creditor has or has not obtained this delivery in exe- 
cution, and it will therefore be worth while to notice 
several cases, which have very recently occurred upon 
the construction of this Act. 

The first question which arose upon it was as to 
the meaning of the term "actually delivered." 
Where the interests in the real estate were legal, the 
statute could be strictly complied with, for actual 
delivery of the lands, and perception of the rents 
and profits were capable of being given. But it 
expressly included in the property to be delivered 
" incorporeal hereditaments," which of course did not 
admit of actual delivery, so that this statute may be 
added to the numerous warnings which exist against 
the use of emphatic adverbs. The point was first 
raised in Hatton v. Haywood^ where it was decided 
that " actual delivery " must be construed to mean 
what amounted to or was equivalent to delivery ; 
that equitable interests were within the first section ; 

' <J Ch. App. 229. 
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iind that if therefore a judgment creditor, who had 
sued out a writ of elegit, was unable to obtain 
deUvery by the sheriff of his debtor s lands by reason 
of the legal estate being outstanding, he was to 
apply to the Court of Chancery to remove the 
impediment, and that the order of the Court 
would be an equitable execution, i.e. such a 
delivery in execution by a legal authority as the 
subject matter was capable of, and would be equi- 
valent to an actual delivery in execution by the 
sheriff. 

And several cases have since more accurately 
defined what would amount to an equitable execution 
or delivery of the land in Equity, and how it was to 
be obtained. Thus, in Beckett v. Buckley^ it was 
decided that where there was a prior mortgage, the 
judgment creditor might in one and the same suit 
redeem that mortgage, and having thus obtained a 
charge by equitable execution go on to foreclose the 
mortgagor, and was not bound first to apply to the 
Court of Equity to give equitable execution, and then 
by a separate proceeding to obtain a sale under the 
4th section. Wells v. Kilpin^ went further. In that 
case, where a judgment creditor who had sued out an 
elegit could not obtain delivery by the sheriff of the 
debtor's lands, by reason of the legal estate being 
outstanding, and the existence of prior incumbrances, 
it was held that he was not bound to redeem such 

» 17 % 435. '-' 18 1>i. 298. 
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prior incumbrances, but was entitled to equitable 
execution, and could obtain for that purpose a decree 
for the appointment of a receiver, and for sale, in a 
suit to which the debtor and the subsequent incum- 
brancers alone were parties — ^the receiver being of 
course appointed without prejudice to the rights of 
the prior incumbrancers.^ 

In that case the order was made at the hearing, 
but in a more recent case of the Anglo-Italian Bank 
V. Davies^^ where a creditor who had recovered judg- 
ment in an action in the Chancery Division for pay- 
ment of a sum of money, sued out an elegit against 
his debtor, whose only interest in land was an equity 
of redemption in fee, and then commenced an action 
in the Chancery Division, claiming to have it declared 
that he was entitled to a charge on the land, and to 
have that charge enforced by sale, foreclosure, delivery 
in execution, or otherwise, and asking for a receiver, 
it was held that he was entitled to a receiver on 
interlocutory application ; for that the appointment 
of a receiver was in fact a delivery of the land 
under *' other lawful authority ;" that such appoint- 
ment might have been obtained upon motion before 
the Judicature Act, 1873, and could d, fortiori be 
obtained under the enlarged powers of appointing 
receivers given by that Act. 

In each of the above-mentioned cases a writ of 
elegit had been sued out, but the reasoning adopted 

^18 Eq. p. 300, where see form of Decree. 
^ 9 Ch. D. 275, 293. 



WHAT IS EQUITABLE EXECUTION. 39 

in them involved the proposition, that where there 
could be no legal execution, the mere appointment of 
a receiver amounted to an equitable execution by 
" lawful authority ;" and it has accordingly been held, 
that where a judgment creditor, who had become 
transferee of a legal mortgage of leasehold estate 
belonging to the debtor, obtained, in an action in the 
Chancery Division for an account and payment of 
what was due on both mortgage and judgment, an 
appointment of a receiver without having previously 
sued out an elegit, such an appointment was a suffi- 
cient delivery in execution to make him a secured 
creditor within the meaning of section 16, sub-sec- 
tion 5, of the Bankruptcy Act, 1869, and he was 
accordingly entitled to hold the lands comprised in 
the mortgage deed as a security for his judgment as 
well as for his mortgage debt.^ 

Lord Justice Thesiger in that case expressed his 
opinion that the judgment creditor, when so secured, 
was not subject to any of the limitations to which a 
judgment creditor is subjected by the provisions of 
the 13th section of 1 & 2 Vict, a 110, but there was 
no actual decision on the point. 

Of course all secured creditors are entitled to 
enforce their respective charges or liens against 
such parts of the testator's property as may be 
subject to them, independently of any general 
administration of the testator s assets. But the pos- 
session of a specific security, though it may modify, 

' Ex parte Evans, 11 Ch. D. 691 j 13 Ch. D. 252. 
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does not take away the right to sue for general 
administration. Thus a mortgagee, who has reason 
to believe his security deficient, may bring his action 
against the personal and real representatives of his 
deceased mortgagor (whose estate I assume to be 
solvent), and obtain a judgment for an account of 
what was due to him for principal and interest on 
such mortgage and for costs, followed by a direction 
that the mortgaged property shall be sold, and the 
proceeds applied in payment of what shall be certi- 
fied as* so due to the plaintifi", the proceeds of such 
sale in the meantime being brought into Court to a 
separate account. And the judgment then goes on 
to declare, that, if those proceeds shall be insufficient 
to pay the amount due to the plaintifi* for prin- 
cipal, interest, and costs, he is entitled to have 
the deficiency made up out of the assets of the 
testator in a due course of administration, and thence- 
forward the judgment would proceed in the usual 
form in a creditor's action. 
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CHAPTER IV. 

RIGHTS OF CREDITOR PLAINTIFF. 

I HAVE assumed the action to be brought by some 
creditor of the testator on behalf not only of himself 
but of all the other creditors. Speaking generally, 
any creditor for value may bring such an action ; 
and we have seen, that even a person who claims 
under a voluntary bond or covenant is so fe-r re- 
garded as a creditor that he is held to be a proper 
party to sue as plaintiff.^ 

Before the Judicature Acts, a debt, being a 
chose in action, was incapable of being assigned at 
Common Law, and a voluntary assignee therefore of 
a debt was unable to bring a creditor's action, as he 
had no legal status, and Equity would not assist a 
volunteer.^ Now, however, the voluntary assignee 
of a debt, who comes within the provisions of the 
Judicature Act, 1873,' is entitled to the same 
remedies as his assignor, and can therefore institute 
a creditor's action. 

There are two other classes of creditors, the 

* Watsm V. Parker, 6 Beav. 283. 
' Sewell V. Mox»y, 2 Sim. N. S. 189. 
' Sect. 25, sub-s. 6. 
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foundation of whose right to be plaintife in such an 
action requires rather more specific notice. 

I. Creditors in respect of partnership debts. 

Suppose a testator at the time of his death was a 
partner in a partnership firm, and that some of the 
partnership debts then ren^ained unpaid, there is no 
doubt, that a creditor of the firm has a right to 
institute proceedings to obtain payment of his own 
and the other partnership debts out of the assets of 
the deceased partner. 

But on what ground should a creditor, who had 
contracted a debt with a firm consisting (say) of A. B. 
and C. be entitled to claim repayment of the whole 
of that debt from the estate of A., merely because A. 
happened to have died ? 

The answer to this question appears more difficult, 
if we remember that at Common Law, when a 
partner died, the liabilities of the partnership, being 
joint, survived to the surviving partners, so that they 
wore the only persons against whom any Common 
Law action could be brought in respect of a partner- 
ship contract. 

It would seem a simple solution of the difficulty 
to say, that which is stated too -broadly in some 
reported cases, and in some text-books, m., that 
while partnership contracts were joint at Common 
Law, they were joint and several in Equity ; and 
that it was therefore in the option of the creditor to 
pursue either his joint or his several remedy. But 
if that were the explanation, the creditor, electing to 
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come against the estate of the deceased partner, 
would come as a separate creditor, and ought to be 
entitled to rank with his other separate creditors. 
We shall find, however, that Equity has not placed 
partnership debts in the same position as separate 
debts, either in the administration of the estates of 
deceased partners, or in the administration in Courts 
of Bankruptcy which exercise an equitable as well 
as a legal jurisdiction. We must look further, there- 
fore, to find a satisfactory answer to the question. 

The beneficial interest of partners was from very 
early times derived from the Lex Mercatoria, which 
negatived survivorship ; and accordingly when a 
partner died, the beneficial interest which he had in 
the firm at the time of his death remained unaffected 
by it, and his personal representatives were entitled 
to have that interest ascertained and accounted for 
to them.^ 

The partnership being dissolved by the death of 
the partner, it thenceforward subsisted only for the 
purposes of liquidation, and it devolved upon the 
surviving partners to wind it up by discharging the 
partnership debts, and dividing the remaining balance 
in their hands amongst themselves and the estate of 
their deceased partner according to their respective 
interests ; or, if the partnership assets proved insuf- 
ficient for the payment of the partnership debts, by 
claiming from the estate of the deceased partner a 
proportionate contribution. 

^ Devaynes v. Nobhy Sleech's Case, 1 Meriv. 563. 
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It has been suggested, that the right of the 
creditor of the firm to come against the estate of the 
deceased partner for the payment of the partnership 
debts arose indirectly from this necessity of adjusting 
inter se the respective rights of the surviving and 
the deceased partners. But this would be to make 
the creditor's rights dependent upon the state of 
account between the partners themselves ; whereas 
it is clear that the creditor could, irrespective of the 
state of such account, obtain a judgment for the 
payment out of the deceased partner's estate of the 
joint debts.^ 

The real origin and limitations of the rule have 
been laid down in several recent cases. In Beresford 
V. Browning^ Lord Justice James says, with reference 
to the rule, that the liability of partners is in Equity 
joint and several : ** That is the usual form of ex- 
pressing the rule, but it would be more accurate to 
say that so far as regards partners, where there is in 
Equity no survivorship of property, there is in Equity 
no survivorship of liability ; " and in Kendall v. 
Hamilton^ Lord Justice Cotton delivering the judg- 
ment of the Court (Brett, Cotton and Thesiger,L. J.J.) 
says : " In our opinion, instead of holding that the 
cases establish the principle, that all partnership or 
mercantile contracts are for all purposes several as 
well as joint, it is more correct to say that relief was 

1 See Kendall v. Hamiltmi, 4 App. Ca. 538, 539. 
* 1 Ch. D. 34. 
M C. P. D. 408. 
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originally given in those cases as a consequence which 
Equity attributed to the rule, ' Jus accrescendi inter 
mercatores locum non hahet' (namely), that as the 
estate of the deceased notwithstanding his death re- 
tained an interest in the partnership property, his 
estate ought not to be protected or relieved by his 
death from liability in respect of contracts of which 
it still retained the benefit, and that to this extent 
partnership contracts were to be considered several ; 
or, in other words, that in partnership contracts, of 
which the profit does not go exclusively to the sur- 
vivors, there is in the view of a Court of Equity an 
implied stipulation that in the event of the death of 
any of the contractors his estate shall still remain 
liable, and that in this way the estate of each partner 
is in Equity severally liable." And in the same case 
on Appeal to the House of Lords,^ Lord Selborne, 
after stating that in these partnership cases Equity 
controlled, " inter metxatores,'* the legal efiect of sur- 
vivorship, adds : '* The partnership is dissolved by 
death ; but in Equity it is taken as still subsistmg for 
every purpose of liquidation, just as if it had been dis- 
solved inter vivos, and the creditors are taken as still 
creditors of that partnership. What was before joint 
thus becomes several, by the dissolution, and by the 
exclusion in Equity of the survivorship which takes 
eflTect in Law ; and although, when this rule was first 
established, it might well have been doubted whether 
it did not give creditors rights for which they had 

» See Keiulall v. Hamilton^ 4 App. Ca. 539. 
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never contracted, there can be no doubt, after it had 
once become a settled rule, that the rights resulting 
jQrom it were necessarily implied in all subsequent 
onerous contracts by co-partners. For this purpose 
(and, as it seems, to me. for this purpose only, aad 
only by the operation of death) all such contracts 
may be described as in Equity joint and several." 

The liability of the deceased partner's estate being 
thus consequent upon, and in a certain sense corre- 
lative with, his beneficial interest in the firm, it 
would follow that the equitable rule, which always 
obtained in bankruptcy, that no joint creditor of a 
partnership could ever claim against the separate 
estate of one of the partners in competition with the 
separate creditors of that partner, should apply equally 
to the administration of assets ; and it has accordingly 
been long held that under an administration decree 
the joint creditors were not entitled to stand in the 
same position with the separate creditors, but could 
only claim the surplus which remained after satisfac- 
tion of the separate debts. ^ 

In an action, therefore, by a joint creditor of a 
deceased partner for administration, the form of judg- 
ment is as follows :. First, a declaration that all persons 
who are creditors of the deceased are entitled to the 
benefit of the judgment. Then, a declaration that 
the surplus of the deceased partner s estate, after 
satisfying his funeral expenses and separate debts, 

^ Gray w, Chiswell, 9 Ves. 118; Lodge v. Prichard^ 1 De G. 
J. & S. 610. 
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was liable in equity at the time of his death to the 
joint debts of the firm, but without prejudice to the 
liability of the surviving partners, as between them- 
selves and the deceased partner's estate. Then, a 
reference to take an account of the separate debts of 
the deceased, and of his funeral expenses, and of the 
debts of the firm. Then follow the usual accounts 
of the personal estate of the deceased, and a direc- 
tion that it should be applied in the first instance in 
the payment of his separate debts and funeral ex- 
penses in a due course of administration, and then in 
payment of the joint debts of the firm.^ 

The surviving partners were always held necessary 
parties to a creditor's suit against the estate of a 
deceased partner for payment of the partnership debts; 
for not only were they interested in the account, but 
their absence might prejudice the deceased partner's 
estate, for they might themselves have paid or satisfied 
the debt. And now, since the Judicature Acts, in an 
action by a creditor against the surviving partners 
and the executors of a deceased partner, judgment 
would probably be obtained against them all, the 
judgment against the executors being limited to the 
assets of the deceased partner.* 

It must be observed, however, that the above-men- 

^ See Hills v. AIcRae, 9 Hare, 297 ; Seton on Decrees, 4th ed., 
p. 1211, where the surviving partner was not originally a party, 
but was to be summoned to attend on the prosecution of the in- 
quiries as to the joint debts. 

* See Lindley, J., on Partnership, 4th ed., vol. ii. p. 1054. 
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tioned form of judgment only applied where the 
estate of the deceased partner was not perfectly 
solvent. If that estate is known to be capable of 
meeting every claim, whether joint or several^ which 
can be made upon it, no distinction need be drawn 
between the joint and separate creditors, for as all 
would receive payment their priorities would be im- 
material ; and if a joint debt happened to be dis- 
charged out of separate estato, the surviving partners 
would have to allow it as so much paid on the part- 
nership account, and would give credit accordingly 
for it in 'ascertaining the beneficial interest of the 
deceased partner in the firm. And no distinction is 
drawn between joint and separate debts where there 
is no joint estate. 

II. Official liquidators of a company being wound 
up under the Companies Act, 1862. 

Under the 76th section of that Act the personal 
representatives, heirs, or devisees of any deceased 
contributory are made liable in due course of ad- 
ministration to contribute to the assets of the com- 
pany in discharge of such contributory 's liability ; 
and the 105th section provides that if the personal 
representative of a deceased contributory makes de- 
fault in paying any sum ordered to be paid by him, 
proceedings may be taken for administering the real 
and personal estates of such deceased contributory, 
or either of such estates 

It has accordingly been held, that an official 
liquidator (who, under the 95th section, is the per- 
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son empowered to bring or defend any action in the 
name and on behalf of the company) rightly in- 
stituted a suit in the case of an imregistered company 
on behalf of himself and all the other creditors 
against the personal representatives and devisees of 
a deceased contributorv, for administration of kis 
estate, and for payment of calls. ^ 

Although I have only spoken of actions brought 
by creditors, I need hardly say that any action 
brought for the administration of the personal estate, 
whether by the personal representative himself, or 
by legatees, or by residuaiy legatees or next-of-kin, 
would necessarily involve, as a preliminary to the 
ulterior relief sought, the ascertainment of the 
funeral and testamentary expenses and debts, and 
the apphcation of the assets in their payment. 

* Turqtumd v. Kirhy, 4 Eq. 123. 
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CHAPTER V. 

RELIEF AGAINST PERSONAL REPRESENTATIVE. 

As a general rule, the only necessary defendant to 
a creditor's action for administration of the personal 
estate is the legal personal representative, inasmuch 
as he represents the whole of that estate, and is the 
only person who by law is liable to pay the debts. 
Hence, in case of intestacy, a general administrator 
is a necessary party, and not merely an administrator 
ad litem ;^ and it has been held (though on this point 
there has been a difference of opinion) that no decree 
can be made for general administration, unless the 
legal personal representative is a party, though an 
executor de son tort may be before the Court. ^ 

As to the relief which is given against the per- 
sonal representative, it will be observed that in the 
simple form of judgment in the creditor's action, 
which I have assumed, the -account is confined to 
such personal estate as came to his hands, or to the 
hands of any other person by his order, or for his use. 

^ Dowdestoell v. Dotvdemoell, 9 Ch. D. 294. 
* R&wsell V. Morris, 17 Eq. 20. But see Amhler v. Lindsay, 
3 CL D. 198. 
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But the personal representative has not only the 
duty imposed upon him of getting in the assets, but 
he has, by law, an absolute right of disposal over 
them, and the widest powers as to the payment, com- 
promise, and arrangement of the various debts and 
liabilities.^ He may neglect or abuse these duties 
and powers, or, in technical language, may.be guilty 
of *' wilful neglect and default " in the discharge of 
his office. And in that case the plaintiff is entitled 
to very different relief, viz., to an order against him 
for an account, not only of what has been actually 
received, but of what, but for his wilful neglect or 
default, would have been received by him. 

These two forms of account are essentially distinct 
from each other, and rest upon totally different prin- 
ciples. The one depends upon the mere fact of the 
personal representative being an accounting party ; 
the other is entirely based upon, and necessarily pre- 
supposes, some misconduct on his part.^ The former, 
therefore, is a matter of course ; the latter can only 
be obtained upon a special ground being laid for it ; 
a.nd for that purpose it is necessary that wilful neglect 
or default should be suggested in the pleadings, and 
that at least one case of it should be proved at the 
hearing. 

There cannot be a better illustration of the dif- 
ferent nature of the two forms of account, than a 



1 See 23 & 24 Vict. c. 145, s. 30. 
* PaHington v. Reynolds, 4 Dr. 253. 
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difficulty which has often arisen in practice, and has 
been the subject of some recent decisions. 

Suppose a plaintiff after having obtained the usual 
administration judgment should afterwards, in the 
course of taking the accounts, or otherwise, ascertain 
that the personal representative had been guilty of 
wilful neglect or default with reference to the same 
estate. Now before the Judicature Acts, it was held 
that the plaintiff could not obtain an account with 
wilful neglect and default by means of a simple sup- 
plemental bill, as such a bill could only be filed in 
furtherance of the original decree ; but he was com- 
pelled to obtain the leave of the Court to file, what 
was in fact in the nature of a Bill of Review, on the 
ground that the new relief sought was inconsistent 
with the principle of the former decree.^ 

It has been held that no substantial alteration has 
been made in this respect by the Judicature Acts ; 
that a direction charging a personal representative 
with wilful neglect or default cannot be given unless 
it is so charged in the pleadings ; that such a charge 
if not originally pleaded can be introduced by amend- 
ment if before judgment ;^ but that after a common 
judgment against a personal representative, the 
plaintiff cannot maintain a subsequent action against 
the same defendant for the purpose of charging him 



1 Hodson V. Ball, 1 Phill. 1 77 ; Taylor v. Taylor, 1 Mac. & G. 
397. 

' See Mayer v. Murray, 8 Ch. D, 424, 
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with wilful neglect or default, unless he has obtained 
the leave of the Court to bring such action.^ 

It should be observed that the rule established in 
Hodson V. Ball did not apply with reference to 
defendants, for they might, without leave, file after 
decree a supplemental bill, charging an executor with 
wilful neglect or default ; ^ and this would, d fortiori, 
be the case since the Judicature Acts. 

There are other special forms of relief given against 
executors, depending upon the particular nature of 
each case ; as {e. g.), where they have been fixed with 
an occupation rent for improperly occupying the tes- 
tator's property ; or have been held chargeable with 
interest, either with or without rests on balances 
remaining in their hands, or in the hands of their 
bankers ; or with interest on the ground that they 
have mixed their testators assets with their own 
money, or appropriated them to their own use, or 
employed them in trade, in which last case an option 
is given of taking, in lieu of interest, the actual 
profits realized. But into these details I do not 
propose further to enter. 

To the rule which makes the personal represen- 
tative the necessary defendant to an action by a 
creditor for the administration of the personal estate 
there are two exceptions : — 



^ Laming v. Gee, 10 CL D. 715, and Barber v. Mackrdly 12 
Ck D. 534. 
* Berrow v. Morris^ 10 Beav. 437. 
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!• Where the estate has been completely adminis- 
tered under the direction of the Court. 

For in such a case the personal representative 
would have been discharged from all liability to 
creditors, and if a creditor sought afterwards to sue . 
for a subsequently accruing debt, his only remedy 
would be to follow the assets into the hands of the 
person into whose possession they had come, viz., 
the residuary legatee or next of kin.^ 

2. Where the regular notices had been given, and 
distribution made under section 29 of the 22nd and 
23rd Vict. c. 35, the protection afforded by that 
statute to the personal representative being the same 
as if he had administered the estate imder a 
decree. 

Both these exceptions proceed upon the principle 
that the liability of the personal representative, as 
between himself atid the creditors, had in both cases 
ceased to exist, and that the only relief to which the 
impaid creditor could be entitled, would be an order 
directing the residuary legatee or next of kin to refund 
whatever might be uLLj for the pajm«>t of the 
debt — a relief with which the personal representative 
had no concern. 

But where the personal representative had adminis- 
tered the estate out of Court, and therefore upon 
his own responsibility, his liability to any creditor 



' Tliomas v. Griffiths, 2 Giff. 504, 2 De G. F. & J. 655. 
* Clegg v. Bowland^ 3 Eq. 368. 
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who happened to remain unpaid would, primd facie^ 
continue, though if required to pay a debt, of which 
at the time of distribution of the assets he had no 
notice, he was held entitled to call upon the residuary 
legatee to refimd.^ In such a case, therefore, the 
personal representative was in ordinary practice made 
a defendant to a suit by a creditor seeking to follow 
the assets. But it may be considered doubtful 
whether he would now be considered a necessary 
party. In a recent case,^ where the plaintiff was a 
creditor of W. who died in the year 1873, having 
appointed executors, and made his widow M.W. his 
residuary legatee, M.W. died in the year 1877, having 
appointed the defendant A. her residuary legatee, who 
subsequently took out administration to her estate 
with the will annexed. The action was brought by 
the creditor against A., but without making the sur- 
viving executor of W. a party, it being stated in the 
pleadings that the residuary estate of W. had been 
assigned to A. The statement of claim was demurred 
to, on the ground that the personal representative of 
W. was a necessary party; but the objection was over- 
ruled by L. JJ. Bramwell and Thesiger {dubitante, L. J. 
Baggallay), the " ratio decidendi " being, that if the 
plaintiff creditor made no claim against the personal 
representative, but contented himself with merely 
following the assets, he was not bound to make the 

1 See Jervis v. WolfestaUy 18 Eq. 18. Compared with Taylor 
V. Taylxyr, 10 Eq. 477. 

* Hwnter v. Young^ 4 Exch. D. 256. 
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personal representative a party, and that if the 
residuary legatee, in order to adjust any rights between 
himself and the personal representative, required the 
presence ol the latter in the action, the machinery 
provided by the 1 7th Rule of Order XVI. of the rules 
under the Judicature Acts effectually enabled him to 
be brought before the Court as a third party. 

But where any part of the assets remained undis- 
tributed by the Court, a creditor might, as an ordinary 
rule, claim payment of his debt out of that part, pro- 
vided he had been guilty of no wilful default, and of 
no want of reasonable diligence.^ 

He would be generally, however, put upon terms 
not to disturb any past distribution, and if the vmdis- 
tributed assets consisted of an aliquot share belonging 
to one of a class of residuary legatees, the creditor 
would only be entitled to receive that proportion of 
his debt, which the remaining share bore to the dis- 
tributed shares .2 

^ Brown v. Lake^ 1 l)e G. & Sm. 149; Hicka v. May^ 13 
Ch. D. 236. But see Gattdl v. Simons, 8 Beav. 243. 
• Oreig v. Soimrmlle^ 1 R & M. 338. 
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CHAPTEK VI. 

ADMINISTRATION OP REAL ESTATE. 

I HAVE hitherto assumed all the debts of the 
testator to be paid out of his general personal estate, 
consisting of legal assets. But in many cases the 
personalty would prove insufficient for that purpose, 
and recourse must then be had to the debtor's real 
estate to make up the deficiency. 

This brings me to the next question, how and to 
what extent real estate is applicable for the payment 
of debts — a question which it is impossible to answer 
without some previous acquaintance with the succes- 
sive steps by which the present state of the law upon 
the subject has been attained. 

The general personal estate was, as I have said, the 
primary fiind for the payment of debts. This was, in 
fact, considered one of the liberties of the subject, for 
Magna Charta contained a stipulation that no land 
or rent should be seized for a debt as long as the 
debtor's chattels were sufficient for its payment. 

But, certainly, as early as the reign of Edward I., 
a creditor whose debt was due upon a bond or 
covenant, which in express terms bound the heirs. 
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could at Common Law bring an action of debt or 
covenant, as the case might be, against the heir of his 
debtor, for the payment of the debt out of any free- 
hold land descended to him; I have already pointed 
out that in that case the right of the creditor did not 
rest upon the ground that the land was actually 
charged with the debt, but that the fact of the heir 
being named in the instrument was considered to 
impose upon him a personal liability to discharge the 
obligation to the extent of the descended assets. And 
when judgment was obtained in the action against 
him, execution issued under the Statute of Westmin- 
ster against the descended realty in his hands. 

This remedy was confined to freehold lands, and to 
instruments executed by the debtors in which the 
heirs were expressly named. 

If a debt, therefore, was owing by simple contract, 
or by specialty not binding the heirs, there was no 
remedy against the real estate. But even if the 
heirs were bound, there was a very easy method of 
evading the payment. For, by the Statute of Wills 
(the 32 Henry VIIT. c. 1), power was given to 
devise real estate. If a testator, therefore, devised 
his lands, the heir, if an action were brought against 
him, could, of course, successfully plead that he had 
received no land by descent ; and thus the devisee, 
against whom there was no right of action, might, 
though entitled only by bounty, derive from the 
testator the enjoyment of a large landed property, 
while the creditors remained unpaid. 
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But even if the debtor were honest enough to allow 
his lands to descend, his heir could himself as effec- 
tually defraud the creditors ; for if, before the creditor 
had brought any action against him, the heir sold 
the descended lands and received the purchase-money, 
he could plead to the action that he had parted with, 
and was no longer in possession of, the descended 
estate. This was a perfectly good plea; for, there 
being no specific charge of the debt upon the lands 
until the creditors had taken them in execution 
under the judgment obtained in the action, the pur- 
chaser from the heir had acquired as against the 
creditor an imimpeachable title. The injustice lay 
in the fact that, while the creditor had thus lost 
his remedy against the real estate, the heir was 
allowed to retain for his own benefit the purchase- 
money. 

This wrong was too flagrant to last, and accordingly, 
by the Statute of Fraudulent Devises (the 3 Wm. 
and Mary, c. 14), it was enacted to the effect, that 
devises should be fraudulent and void as against 
specialty creditors where the heirs were bound, and 
that the devisee should be liable jointly with the 
heir on a specialty recoverable by an action of debt, 
and that if any heir or devisee should alien descended 
or devised lands before action brought, he was to be 
answerable for the value of the lands so aliened. 

This was a great step in advance, but the remedy 
was deficient in several important particulars : first, 
the action was to be brought against the heir and 
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devisee jointly, and if, therefore, there was no heir, 
as no proceedings could be taken against the lord 
claiming by escheat, there could be no action, and 
the specialty creditor had no remedy ;^ secondly, the 
action was to be an action of debt, and it could only 
be brought when the claim was for a debt recoverable 
in that particular form of action.^ This gave rise to 
nice distinctions. Thus, on the principle that to 
bring a case within the statute the relation of debtor 
and creditor must actually subsist between the parties 
in the lifetime of both, it was held that the statute 
did not include a claim imder a covenant entered into 
by a person as surety for another to pay a sum as liqui- 
dated damages where no breach of the covenant had 
occurred during the surety's lifetime;* but it was 
held to comprise a debt due on a covenant which was 
dehitv/m in presently though solvendum infuturo} 

Up to this time there had been nothing to subject 
real estate to specialty debts where the heirs were 
not expressly boimd, or to simple contract debts; 
but it was monstrous that in a commercial country 
persons engaged in trade and subject to the bank- 
ruptcy laws should be able to give away by devise 
their real estate, whUe it might be exempt from the 
payment of a great part of their debts. The first 
statute which sought to remedy this evil was the 

1 Hunting v. Sheldrake^ 9 M. & W. 256. 

s Wilsm V. Knubley, 7 East. 128. 

» Farley v. Briant, 3 Ad. k E. 839 ; Mcn-se v. Tucker, 5 Hare, 79. 

4 Goopp. V. Cresmell, 2 Eq. 106; 2 Ch. App. 112. 
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47 Geo. III. c. 74 (Sir Samuel Eomilly's Act), by 
which it was enacted, that if a debtor was at the 
time of his death a trader within the bankruptcy 
laws, his freehold estates (not subjected by will to 
the payment of his debts) should be assets to be 
administered in a Court of Equity for the payment 
of his simple contract as well as his specialty debts, 
and specialty debts, in which heirs were bound, 
were to be first paid. This statute comprised every 
species of debt, but it was restricted in its operation 
to persons who were at the time of their death subject 
to the bankruptcy laws, and, therefore, not only 
excluded large bodies of debtors, but did not even 
comprise those who had been traders, but had before 
their death retired from business.^ 

Then foUowed the 1 1 Geo. IV. & 1 Wm. IV. c. 
47, which repealed the former Acts, but re-enacted 
them with various amendments and additional pro- 
visions, one of the most important of which was that 
the creditor was to be allowed to bring his action of 
debt or covenant not against the heir and devisee 
jointly, but against the heir or devisee. 

All the above statutes provided that no land bond 
fide aliened before action brought should be subject 
to execution ; still maintaining, therefore, the original 
principle, that the debt did not itself operate as a 
specific charge upon the real estate, but only gave a 
right of action in respect of it. 

The next statute was the 3 & 4 Wm. IV. c. 104, 

* Keene v. Riley y 3 Meriv. 436. 
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which, after reciting that it was expedient that the 
payment of the debts of all persons should be secured 
more effectually, enacted "that from and after the 
29th of August, 1833, when any person shall die 
seized of or entitled to any estate or interest in lands, 
tenements, or hereditaments, corporeal or incorporeal, 
or other real estate, whether freehold, customary- 
hold, or copyhold, which he shall not by his last wiU 
have charged with or devised subject to the payment 
of his debts, the same shall be assets to be ad- 
ministered in Courts of Equity for the payment of 
the just debts of such persons, as well debts due 
on simple contract as on specialty; and that the 
heir or heirs at law, customary heir or heirs, devisee 
or devisees of such debtor shall be liable to all the 
same suits in equity, at the suit of any of the 
creditors of such debtor, whether creditors by simple 
contract or by specialty, as the heir or heirs at law, 
devisee or devils, of any person or persons who 
died seized of freehold estates was or were before 
the passing of this Act liable in respect of such free- 
hold estates at the suit of the creditors by specialty, 
in which the heirs were bound : Provided always, 
that in the administration of assets by Courts of 
Equity under and by virtue of this Act, all creditors 
by specialty in which the heirs are bound shall be 
paid the fiill amount of the debts due to them before 
any of the creditors by simple contract or by specialty 
in which the heirs are not boimd shall be paid any 
part of their demands." 
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This statute was partly a step in advance and was 
partly retrograde. It was in advance, for it included 
all persons, and a liberal interpretation was given to 
the word " debts," so as to comprise not only debts 
of every description actually due at the testator's 
death, but all liabilities which might result out of 
the obligations entered into by him during his life- 
time.^ It also expressly included copyholds, and 
every other species of real estate, and, for the first 
time, declared the lands themselves, and not the 
mere estate or interest of the heir or devisee therein, 
ass.ets, for the payment of the debts ;* so that when a 
testator died without heirs, it was held that as 
against the lord claiming by escheat, the real estate 
was under the statute liable to such payment.^ 

On the other hand, by its extension to all real 
estate, except estates charged with or devised subject 
to debts, and by the preference given, in every case, 
to creditors by specialty in which the heirs were 
bound, it had the effect of enlarging the area of legal 
assets, for it gave priority to a particular class of 
creditors in respect of property which had previously 
been equitable assets, and distributable, therefore, 
pari passu. Thus an equity of redemption of a 
mortgage in fee, which could not have been recover- 
able by an executor, and was, therefore, held to be 
equitable assets, became under the statute applicable 

1 Hamei'fi Devisees Case, 2 D. M. & G. 366. 
« Evans v. Brovm, 5 Hare, 114 ; Viseotmi Downe v. Morris, 3 
Hare, 3t) I. 
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as to specialty debts, binding the heirs in the same 
manner as legal assets.^ 

But the remedy imder this statute could only be 
pursued in the Courts of Equity, and the land itself 
was so far considered assets, that, although the words 
of the Act are " at the suit of the creditors," Equity 
always claimed jurisdiction to administer the real 
estate for the payment of debts at the suit of any 
person interested in such real estate under the 
will/ 

Until, however, a decree for administration was 
actually obtained, there was no such charge attached 
to the land as could aflPect the capacity of an heir 
or devisee to make a good title to a bond Jide pur- 
chaser.^ 

It has, accordingly, been repeatedly decided under 
this, as well as under the earlier statutes, that when 
the heir or devisee had before suit or action brought, 
aliened for value land of an ancestor or testator, the 
land in the hands of the alienee was not liable for 
debts, though the heir or devisee remained personally 
liable to the extent of the value of the land aliened.^ 

Some important questions have arisen as to what 
constituted such alienation. 

The bankruptcy of the heir was early held not to 

' Foster v. Haiidley, 1 Sim. (N. S.) 200. 

2 Price V. Price, 15 Sim. 484 ; Dinning v. Henderson,, 2 Coll. 
330; Kinderley v. JerviSy 22 Beav. 1. 

' Spackman v. Timbrell, 8 Sim. 253 ; Richardson v. Hortany 7 
Beav. 112. 
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amount to it, as the assignee in bankruptcy merely 
stood in the place of the bankrupt ;^ nor did a con- 
veyance by old to new trustees, for such a deed did 
not affect the beneficial interests;^ nor was there such 
ahenation, where an infant heiress covenanted to 
settle a descended estate, 5for it was an agreement 
never carried into effect f nor where judgment was 
entered up against an heir for his own debt, for a 
judgment was only intended to operate as a charge 
on those lands of the debtor of which he had a 
right to deem himself the beneficial owner.* 

Considerable difference of opinion has arisen 
whether if an heir or devisee deposited title deeds 
of an estate to secure his own debt (where in fact 
the alienation was only equitable), the equitable 
mortgagee was entitled to priority over the creditor 
of the ancestor or testator. The aiBrmative was held 
in a case of Ex parte Baine.^ 

But in Carter v. Sanders,^ V.-C. Kindersley 
decided, that although a creditor could not pursue 
the title deeds in the hands of an alienee, when 
the heir had conveyed the legal estate, or all the 
interest he had, the same principle did not apply to 
a case where the deeds were merely deposited with 

^ Ex parte Morton, 5 Ves. 449. 

* Coope V, Cresmcell, 2 Ch. App. 112, 122. 
' Pimm V. Inmll, 1 Mac. & G. 449. 

* Kinderley v. Jervis^ 22 Beav. 1. 
» 1 Mont D. & De G. 492. 

* 2 Dr. 248, 256. 
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a creditor for advances. Then came the case of 
Coope V. Cresswdl^ where a testator devised real 
estate to A. B., in trust for C. D. for life, with 
remainder over, and C. D. made a mortgage of his 
equitable life interest. It was held in the Court 
below that the devisee in trust was the devisee 
within the meaning of the 3 Wm. & Mary, c. 14, and 
that the mortgage being only equitable did not 
defeat the rights of the creditors. But Lord Chelms- 
ford, L.C., upon appeal, adopting the view that the 
trustees having the legal estate would have been the 
devisees, against whom the action of debt must have 
been brought, and that upon judgment obtained 
against them execution would extend to the whole 
estate, added : " But if any beneficial interest had 
been, bond fide, aliened before action brought, I 
think this Court would, upon application being made 
to it, prevent the interest so aliened fi:om being 
affected by the execution." 

In the case of the British Mutual Investment Com- 
pany V. Bmwrt^ which arose under the 3 ife 4 Wm. IV. 
c. 104, and where a devisee had made an equitable 
deposit with memorandum of charge, V.-C. Hall had 
reluctantly followed Carter v. Sanders; but the 
Lords Justices reversed his decision, in conformity 
with the case of Ex parte Baine, and the above- 
mentioned dictum of Lord Chelmsford in Coope v. 
Cresswell. 

^ 2 Eq. 106, 2 Ch. App. 112, 122. 
' 10 Ch. App. 567. 
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Lord Justice James, in hjp judgment (p. 576), says : 
*' The property is assets to be administered by this 
Court. There is that which in this Court is as com- 
plete an alienation of it as between the alienee and 
alienor as if it had been made under seal, and there 
is no question of either party having or obtaining a 
legal estate as purchaser for valuable consideration 
without notice. No question of that kind arises, no 
legal estate intervenes here. It simply is, that the 
one man has a right to have an equitable execution 
against the estate of his debtor in the same way as 
another creditor would have had a right to a legal 
execution. Then another creditor says : * Before you 
applied for equitable execution, I had obtained an 
equitable alienation.' In my opinion that equitable 
alienation takes precedence of the equitable execu- 
tion, which the man was entitled to have by a suit 
in this Court. '* 

The judgment of Lord Justice Mellish (p. 577) 
contains a very valuable statement of the history 
and nature of the liabilities of the heir and devisee, 
but in p. 578, with reference to the statute 3 & 4 
Wm. IV. c. 104, the words "equitable assets'' have 
crept into the report in place of what was evidently 
intended — " assets administered in Equity." 

The next statute bearing on this subject was the 
32 & 33 Vict. c. 46, to which I have already referred, 
and which in most cases has now abolished the dis- 
tinction between specialty and simple contract debts. 
This statute is general in its terms, and is not 

f2 
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confined to the administration of assets in Courts 
of Equity. 

Thus, by slow and hesitating steps, did the Legis- 
lature pass from the grossest injustice to comparative 
honesty ; each step in its progress bringing the ad- 
ministration of assets nearer to that position, which 
had from very early times been occupied by the 
Courts of Equity, and had been maintained by them 
throughout in all matters within their own peculiar 
jurisdiction. 

None of the above-mentioned statutes purported 
to interfere with any testamentary dispositions pro- 
viding either by way of trust, or charge, for the pay- 
ment of debts. These are always administered as 
equitable assets, and the debts are accordingly paid 
out of them pari passu amongst all the creditors for 
value, even though the trustee, or person empowered 
to sell, happens to be an executor. And under such 
trusto or charges the creditor has, from the first, an 
actual lien upon the real estate. 

In order to secure the widest possible effect to its 
own principles Equity strained every nerve to spell 
out of wills an intention to charge the realty with 
the testator's debts, in conformity with the early 
dictum of Lord Camden in Silk v. Prime,^ that it 
is " a good rule of expounding wills to make them 
speak in favour of equitable assets, if it may be 
done." 

I shall not refer in detail to the cases in which the 

1 1 Bro. C. C. 139. 
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real estate of the testator has been held so charged. 
They are very numerous, depend to a great extent 
upon the particular expressions used, and are to 
be found in extenso in the several treatises upon 
wills. 

It will be sufficient for my present purpose to men- 
tion only one or two of the leading rules. Thus, 
after some fluctuation of opinion, it was held that 
the mere declaration by a testator in the most 
general terms that his debts were to be paid, if 
accompanied with an expression of intention to dis- 
pose of his real estate, raised a sufficient presumption 
that that real estate was charged with the debts in 
aid of the personalty.^ The principle of this rule was 
that such a declaration by a testator at the com- 
mencement of his will imported into it a general and 
primary purpose, that the payment of his debts and 
fimeral and testamentary expenses should precede 
any dispositions which he might subsequently make 
of his property, whether real or personal.^ This pre- 
sumption might of course be rebutted, but only by 
a clear intention to the contrary. Such intention 
was evinced by a direction that the debts were to be 
paid by the testator s executors, which would neces- 
sarily imply that th^y were to be paid out of the 
assets coming to the executor's hands. If, therefore, 
the executors took only that, which the law gave 

^ Shallcross v. Finden, 3 Ves. 738 ; Cook v. Dawson, 29 Beav. 
123. 
^ See Clifford v. Lewis, 6 Madd. 38. 
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them, viz., the personal estate, such a direction 
would create no charge on the realty; but if real 
estate was devised to the executors, it was con- 
sidered that the testator had imposed upon them the 
duty of paying the debts to the extent of the pro- 
perty which might be so devised ; unless, from the 
nature of the devise, a contrary intention might be 
inferred ; as when it was to one of several executors,^ 
or when the executors took in unequal shares,^ or 
only a limited interest,* or where, under special 
circumstances, the devise to the executors was only 
of part of the testator's real estate.* 

Doubts also arose as to the eflfect which was to 
be given to a charge of debts when the will con- 
tained no express power of sale or mortgage. There 
are many cases in the books involving very nice dis- 
tinctions, and not easily reconcileable with each 
other, as to who was to sell, who could make a good 
title to a purchaser, who could give valid receipts, 
and when the Court of Equity must be applied to as 
a last resort.^ But these points have become of far 
less practical importance since the statute 22 & 23 
Vict, c. 35, which applies to all wills coming into 
operation after the 13th of August, 1859. 

^ Warren v. Davies^ 2 M. & K. 49. 
^ Harris v. Watkins, Kay, 438. 
' Cook V. Dawson f 29 Beav. 123. 
4 Bailey v. Bailey, 12 Ch. D. 268. 

^ Shxm Y,^ Borrer, 1 Keen, 577 ; Robinson v. Lowater, 17 Beav. 
592, and 6 D. M. & G. 272 ; Wrigley v. Sykes, 21 Beav. 337. 
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By the 14th section of that statute it was enacted 
to the effect that where, by any will coming into 
operation after that date, a testator charged his real 
estate, or any specific portion of it, with the payment 
of his debts, and devised the estate so charged to 
any trustees or trustee for the whole of hLs estate or 
interest therein, but without making any express 
provision for raising the debts out of such estate, 
the devisee or devisees in trust, notwithstanding any 
trusts actually declared by the testator, should have 
power to raise such debts by sale or mortgage. And 
by the 15th section the power so conferred was to 
extend to all persons in whom the estate devised 
should, for the time being, be vested by survivorship, 
descent, or devise,^ or to any new trustees appointed 
under any power in the will or by the Court. By 
the 16th section it was enacted to the effect that if a 
testator who had created such a charge as mentioned 
in the 14th section should not devise the lands so 
charged in such terms as that his whole estate and 
interest therein should become vested in any trustee 
or trustees, the executor or executors for the time 
being should have the power of sale or mortgage, but 
that any sale or mortgage under the Act should 
operate only on the estate and interest, whether legal 
or equitable, of the testator, and should not render it 
unnecessary to get in any outstanding legal estate. 

By the 17th section it was enacted to the effect 

^ It has been suggested whether this section would apply to the 
case of one of two trustees disclaiming. 
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4 

that the purchaser or mortgagee should not be bound 
to inquire whether the powers conferred by the 14th, 
1 5th, and 1 6th sections had been duly exercised ; 
and the 18 th section enacted that the Act was not to 
extend to a devise to any person or persons in fee, or 
in tail, or for the testator s whole estate and interest 
charged with debts or legacies, nor should it ajffect 
the power of any such devisee or devisees to sell or 
mortgage " as he or they may by law now do." This 
last section, when taken in connection with the 14th 
section, clearly refers to beneficial devises. 

This Act seems to provide for raising the debts in 
every case, excepting where the testator has charged 
his debts upon his real estate, and devised it so 
charged for his whole estate and interest to a person 
beneficially, in which case it appears to be assumed 
that the devisee himself can make a good title to a 
purchaser; or where the testator has charged his 
debts upon his real estate but has no executor, and 
has either made no devise or has made a beneficial 
devise which has lapsed in consequence of the 
devisee's death in the testator's lifetime. In the 
two latter cases it seems the better opinion, that 
recourse must still be had to the assistance of the 
Court. 

Questions have also arisen whether a direction by 
a testator in a will to pay debts out of the rents and 
profits of his real estate has the effect of charging 
the debts upon the corpus of the estate, or only upon 
the annual rents and profits ; and it has been held 
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in a recent case,^ after a careful review of all the 
authorities, that, having regard to the fact that debts 
are generally gross sums payable soon after the 
testator s death, it is an established rule of construc- 
tion that a direction to raise and pay debts out of 
the rents and profits primd facie charges the debts 
upon the corpus, and that it requires a very strong 
context to .overrule that construction. The same 
case also decided that where debts are charged on 
settled real estate, the Court, in determining whether 
they should be raised by sale or mortgage, will give 
. greater weight to the wishes of the persons whose 
interests in them are immediate, than of those whose 
interests are more remote. 

Where real estate charged with debts is devised 
for the benefit of a tenant for life with remainders 
over, the interest which accrues due upon the debts 
after the testator's death must, in adjusting the rights 
between the tenant for life and remainderman, be, 
according to the ordinary rule, treated as kept down 
by the former;^ and accordingly when debts are 
ordered to be raised hy mortgage of an estate so 
devised, the judgment goes on to direct that the 
tenant for life or person for the time being entitled to 
the rents and profits is to keep down the interest on 
the mortgage. 

* Metcalfe v. Hutchinson, 1 Ch. D. 591. 
^ Marshall v. Crowther, 2 CL D. 199. 
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CHAPTER VIL 

ORDER OF APPLICATION OF ASSETS. 

In the case which I have previously assumed I 
supposed the testator's personal estate to be sufficient 
for the payment of his funeral and testamentary 
expenses and debts. I will now assume that his 
personalty was insufficient for that purpose, but that 
he by his will devised all his real estate, which was 
of sufficient value, to a single devisee absolutely. 

In that case the personal estate would still remain 
the primary fund, the real estate being only appUc- 
able upon proof of the personalty being insufficient. 

The judgment, therefore, in the creditor's action, 
to which the devisee must also be a party, after 
directing the same accounts as before of the debts 
and funeral expenses, and of the personal estate, 
and after ordering its application in due course of 
administration, would then go on to direct that in 
case the personal estate should be insufficient for the 
payment of such debts and funeral expenses, pro- 
vision should be made for raising the deficiency by 
means of a sale of the real estate. With that view 
an inquiry would be first directed what real estate the 
testator was seized of or entitled to at the time of 
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his death. But that real estate might have been 
mortgaged or otherwise incumbered during the 
testator's lifetime, and his general creditors could 
only make it available for payment of their debts, 
subject to the rights of any such specific incum- 
brancers. When, therefore, the Court directs the 
sale of real estate, there is always an inquiry added 
what incumbrances (if any) affect such estate, or any 
and what parts thereof 

The object is, of course, to effect the sale in the 
most advantageous manner, and this can best be 
done by selling the property free from incumbrances. 
But it can only be thus sold, if and so far as the 
incumbrancers will consent to be paid off, and to 
concur in conveying the estate to the purchaser;^ and 
an account is therefore next directed of what is due 
to such incumbrancers (if any) as shall consent to 
the sale in respect of their incumbrances, and an 
inquiry as to the priorities of such last-mentioned 
incumbrancers ; and then follows a direction that a 
sufficient part of the testator's real estate to make 
good the deficiency of his personal estate, and, if 
necessary, the whole of such real estate, should be 
sold with the approbation of the judge ^ free from the 
incumbrances (if any) of such of the incumbrancers 
as shall consent to the sale, and subject to the in- 
cumbrances of such of them as shall not consent. 

The Court generally deals with the proceeds of the 

1 Wickendm v. Rayson, 6 D. M. & G. 210. 
« Cons. Order 35, rr. 13, 61. 
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sale when the action comes on again on further con- 
sideration, and, in the meantime, it directs the money 
to arise by the sale to be paid into Court to the credit 
of the action, to a separate account, which, in such a 
case, would be intituled " Proceeds of the sale of the 
testator's real estate," subject to further order. It 
then, having regard to the rights of the incumbrancers, 
directs that any part of such money as should arise 
from real estate sold with their consent should be 
applied, in the first place, in payment of what should 
appear to be due to them according to their priorities, 
for every such incumbrancer is held entitled, in pre- 
ference even to the plaintiffs costs of suit, to receive 
payment of his principal, interest, and costs of sale.^ 
Further consideration is then adjourned, with liberty 
to apply. 

But suppose that the deceased debtor had instead 
of making a will died intestate as to both his personal 
and real estates, so that the former would be* vested 
in his administrator, and the latter would have 
descended to his heir at law; the judgment as to 
the personal estate would in that case be the same as 
before, substituting only the word " administrator " 
for " executor." But when we come to the real estate 
there would be an additional inquiry. It has always 
been the rule of Courts of Equity, and is now similarly 
the rule of the Chancery Division, not to deal with a 

^ Hepioorth v. Heslop, 3 Hare, 485 ; Crosse v. General Rever- 
sionary and Investment Co., 3 D. M. & G. 698 ; Berry v. Hebble- 
thwaite, 4 K. & J. 80. In re Mackinlay, 2 D. J. & S. 358. 
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man's property in his absence ; and where, therefore, 
any property is vested not in any person or persons 
nominatim, but in persons filling a certain character 
(as heir-at-law, customary heir, or next of kin), or 
described as forming a particular class (as children 
or issue), the Court always directs inquiries, commonly 
called "class inquiries,'' in order to ascertain who 
such persons are, and will, before dealing with their 
interests, satisfy itself that they are sufficiently 
represented in the action. 

In the case, therefore, which I am now supposing, 
the inquiries and accounts as to the real estate would 
(unless the heir-at-law were sufficiently proved at the 
hearing) be prefaced by an inquiry, "who was the heir- 
at-law of the intestate at the time of his death, and 
whether .such heir is living or dead, and if dead, who 
by devise, descent, or othei'wise is entitled to such 
real estate, as descended to such heir-at-law ;" and by 
the words, " And if it shall appear that such heir-at- 
law, or other the person now entitled to the intestate's 
real estate, is a party to this action," and then the 
rest of the judgment would be the same as in the 
other case, substituting only the word " intestate " for 
" testator." 

Such are the simplest forms of judgments in credi- 
tors' actions for the administration of real estate in 
aid of personalty. I have already observed that where 
a creditor sought payment out of the personal estate 
only, he might, if he pleased, bring his action for his 
single debt against the personal representative. But 
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if he sought to have the real estate also administered, 
as that cotdd not be made available, until the deficiency 
of the personalty to discharge all the debts was proved, 
and the remedy was then worked out by means of a 
sale or mortgage, he was always and still is required 
to institute proceedings "on behalf of himself and all 
other the creditors,'^ on the principle long established 
in Equity, that where the parties interested were too 
numerous to be actually present, but had a common 
interest, the Court always allowed one member of the 
class to sue on behalf of himself and the rest.^ The 
same form of suit is always required, where the plaintiff 
is a mortgagee, or otherwise secured creditor, who 
seeks first the reahzation of his own security, and 
only in case of deficiency, general administration of 
the personal and real estate.^ 

I now pass from these very simple cases to one of a 
more complicated character. 

A testator may, of course, as against all persons 
claiming imder him by devise or bequest, direct his 
debts to be paid according to his own caprice in any 
order, or out of any particular species of assets.* But 
I assume now the case of a testator, who, with two 
exceptions, has given no special directions as to the 

^ Ponsford v. Hartley ^ 2 J. & H. 736 ; and since the Judicature 
Acts, W&rrak&r v. Fryer ^ 2 Ch. D. 109 j Fryer v. RcyyUy 5 Ch. 
D. 540. 

« Skey V. Bennett, 2 Y. & C. C. C. 405. 

' Browne v. Groombridge, 4 Madd. 495 ; Ghoat v. Yeats, 1 
Jac. & W. 102; Webb v. De Beauvoidn, 31 Beav. 573. 
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payment of his debts, and I will suppose him to have 
died considerably indebted, but solvent. I assume 
that by his will he gave certain specific and pecuniary 
legacies ; appointed to A. some property, over which 
he had under a settlement a general power of appoint- 
ment, and bequeathed his residuary personal estate to 
B. ; that he devised a freehold estate, W. to C. and 
D., their heirs and assigns, upon trust to sell, and out 
of the proceeds of the sale to pay his debts ; that he 
charged two other estates, X. and Y., with payment of 
his debts, and subject to that charge devised one of 
those estates to E. and the other to F. ; that he 
devised another estate, Z., to the children of G., hving 
at the testator's death ; and the rest of his real estate 
to H. and K., their heirs an^ assigns, as tenants in 
common. I will further suppose that H. died in the 
testator s lifetime, so that one undivided moiety of 
the residuary real estate lapsed, and descended as 
imdisposed of to the testator's heir-at-law. 

I have in this case taken all the different kinds of 
assets, and I proceed to consider in what order they 
ought to be administered in the payment of debts. 

I need hardly say that this question much more 
affects the interests of the persons who are beneficially 
entitled to a testator's estate, than of the ci'editors 
themselves. For, as a general rule, it is practically 
impossible to pay creditors their debts out of different 
kinds of assets in any regularly-prescribed order. 
They are entitled to immediate payment, and would 
generally not await the working out of so gradual a 
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process ; and if their debts bore interest, it would be 
very unadvisable that they should do so. 

But the right order of succession, so far as it may 
be disturbed for the time, can always be readjusted 
by what is called " marshalling," of which I shall 
speak hereafter. I assume, for the present, the 
administration of the different assets to proceed in 
the strictest order. 

I. The executor would set apart out of the personal 
estate that which was specifically bequeathed, and 
the amount of the pecuniary .legacies, and the rest of 
the general personal estate would be the first fiind 
applicable for the payment of the debts. 

This primary liability of the general personal estate 
is so completely regarded as a rule of law, irrespective 
of any expression of wish or intention on the testa- 
tor's part, that a trust declared in a will for the pay- 
ment of debts out of personalty is considered simply 
nugatory,^ and a testator can only exonerate his general 
personal estate from this primary hability by a very 
clear expression of intention to discharge it from the 
debts, and not merely to charge another fimd with 
them; so that the bequest of the general personal 
estate would in fact operate as a specific legacy.^ 

It was supposed to have been held, that where 
residuary personal estate was left between several 
persons, and one of the shares lapsed by the death of 

^ Scott V. Jone^, 4 CI. & Fin. 382. 

^ Driver v. Ferrand, 1 R & M. 681 ; Blmint v. Hipkim% 7 
Sim. 43; WaJkei- v. Hard wick, 1 M. & K. 396. 
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the legatee, that share would be liable for the debts 
before the other shares.^ But* it has been long 
established that there can be no residue of personal 
estate until after payment of all the debts, funeral 
and testamentary expenses, and costs of administra- 
tration ; and the lapsed share, therefore, being a part 
of the residue, would only have to bear its propor- 
tionate burden.2 

II. The assets next applicable would be the real 
estates expressly devised in trust to pay debts, i.e., in 
the case I have supposed, estate W.^ These of course 
are equitable assets. 

III. Real estate descended to the heir and not 
charged with debts, e.g., the undivided moiety which 
lapsed through the death of H.* It must be observed 
that it is only land " descended," and that if real 
estate is devised to the heir, he, both before and since 
the 3rd & 4th Wm. IV. c. 106, s. 3, would take it, 
not by descent, but as devisee,^ and would therefore 
rank with specific devisees. 

IV. Real or personal property charged with the 

* Goioan v. Broughton, 19 Eq. 77. 

* Tretheioy v. Helyar, 4 Ch. D. 53 ; Fenton v. Wells, 7 Ch. D. 
33 ; Blann v. Bell, 7 Ch. D. 382. See also Jones v. Caless^ 10 
Ch. D. 40. 

8 Povm V. Corbet, 3 Atk. 556 ; PhUlips v. Parry, 22 Beav. 279. 

* Davies v. Topp, 2 Bro. C. C. 259 ; Manning v. Spooner, 3 Ves. 
114, 117; HarmoodY. OglandeTySYea. 106; Scott v. Cumherland, 
18 Eq. 578. 

' Strickland y. Strickland, 10. Sim. 374; Biede^^nany. Seymour, 
3 Beav. 368. 

G 
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payment of debts, and devised or suffered to 
descend or specifically bequeathed, subject to that 
charge.* These contribute rateably, inter se, as 
equitable assets (in the case supposed, the estates 
X and Y). 

There has been some question as to the order in 
which real estate so charged is applicable, when part 
of it comes to the heir by lapse ; whether it ranks in 
the lllrd. class as descended estates, or only contri- 
butes rateably with the other real estates charged. 
The doubt arose from the case of Williams v. Chitty,^ 
but it may now be considered settled, that where a 
part of the property charged with debts lapses, the 
Lpsed sba^L L Ld. !f the heir is ool/liable to 
contribute its rateable proportion of the debts, on the 
principle (analogous to that adopted with reference to 
personal estate) that the interests, which the heir 
and the devisees respectively take in the estate can- 
not be ascertained, until the charge of debts has been 
previously satisfied, and that there is therefore no 
reason why the heir should stand on a different foot- 
ing from the devisees. ^ 

V. General pecuniary legacies pro raid. Correctly 
speaking these could not be called " assets," but the 

^ Wride v. Clark, 2 Bro. C. C. 261 ; Irvin v. IronmoTiger, 2 
R. & M. 531. Stead v. Hardaker, 16 Eq. 175. 

« 3 Ves. 545. 

' Wood V. Ordish, 3 Sm. & Giff. 125 ; Peacock v. Peacock, 
13 W. R. 516 ; Ryves v. By ves, 1.1 Eq. 539 ; Scott v. Cumberlandy 
18 Eq. 578. 
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expression is generally used to indicate that so inuch 
of the general personal estate as would be required 
for their payment, and which I assumed to be set 
apart, would, in the strict order of succession, be 
next applied. 

We have now, however, reached a point upon 
which there has been considerable controversy. 

The difficulty arose from the operation of the Wills 
Act (the 1st Vict. c. 26). Before that Act, a devise 
by a testator of all his real estate merely comprised 
that to which he was entitled at the date of his will, 
and any other real estate which he might afterwards 
acquire, would, if he made no fiirther testamentary 
disposition of it, descend as undisposed of to his 
heir-at-law. Hence, every devise of real estate was 
necessarily specific, and it was accordingly decided 
that the pecuniary legatees were liable to discharge 
the debts before residuary devisees.^ 

But by the Wills Act (section 24) every will was, 
with reference to the real and personal estate com- 
prised in it, to speat and take effect, as if it had been 
executed immediately before the death of the testator, 
unless a contrary intention appeared by the will. 

If a testator, therefore, ten years before his death 
made his will, devising in general terms his real 
estate, it would pass all the land which he might 
acquire in the interval between the date of his will 
and his death. It was urged, therefore, that a resi- 

^ Mireliouse v. Scaife^ 2 M. & C. 695. 

g2 
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duary devise was no longer specific, and that the 
reason for giving it preference over pecuniary legacies 
had ceased to exist, or that at any rate it could not 
be classed with specific devises. The authorities on 
the subject were conflicting. On the one side were 
ranged Vice-Chancellor Kindersley^ andLord Romilly,^ 
while on the other hand Vice-Chancellor Stuart held 
that lands specifically devised and lands comprised in 
a residuary devise were to be applied rateably in pay- 
ment of debts.^ The question came on appeal before 
Chelmsford, L.C., in Hensman v. Fryer, "^ when he 
decided two points ; first, that the residuary devise 
of real estate remained (notwithstanding the Wills 
Act) specific ; and secondly (with singular inconsist- 
ency), that pecuniaiy legatees and residuary devisees 
were to contribute rateably to the payment of the 
debts. 

The first branch of this decision was followed by 
V.-C. Malins in Gihhins v. Eyden,^ and again came 
before the Court of Appeal in Lancefield v. Iggulden,^ 
when Lord Cairns, L.C., and Lord Justice James 
held to the same efiect, and decided that the specific 

1 Dady v. Hartridgey 1 Dr. <fe S. 236 ; Barnwell v. IremongeVy 
lb. 242 ; Hensinan v. Fryer, 2 Eq. 627. 

' Rotheram v. Rotheram, 26 Beav. 465 ; Bethell v. Green, 34 
Beav. 302. 

' Eddels V. Johnson, 1 GiiF. 22; Peminamv, Tmiss, 2 Giff. 130 ; 
Clark V. Clark, 4 Giff. 702. 

4 3 Ch. App. 420. 

5 7 Eq. 371. 

« 10 Ch. App. 136. 
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devisee must contribute rateably with the residuary 
devisee. 

With reference to the 24th section of the Wills 
Act, Lord Cairns says (p. 141): — ^'The effect of it 
is, that the Legislature attributed to the will a con- 
tinuing operation, as if the devise were repeated 
every moment until the testator's death ; so that as 
to all the property, it must be taken as if he made 
it the moment before his death. If we realize this 
hypothesis of the Legislature, the result is, that this 
residuary devise must be taken as having been miulo 
the moment before the testator's death, but as a 
devise specific in its nature. There is nothing in the 
Act to alter the well-settled rule as to the effect of a 
residuary devise; when you know the time at which 
it was made; viz., that for the purpose of payment 
of debts it is to rank, pari j^ctssu, with the sj)ecific 
devises." 

There appears to have been no pecuniary legacy 
given by the will in Larwefield v. Ljguldeny and the 
second branch of the decision, therefore, in Ilensrnan 
V. Fryer, did not actually come under review. The 
reasoning, however, which confirmed the first branch 
would necessarily lead to a conclusion opposed to the 
second ; and it has been since held by V.-C. Malins,^ 
following an earlier case of his own,^ and one of 
V.-C. Stuart,^ that the decision in Lancefield v. 

* Tom/dm v. Colthurd, 1 Ch. I), 626. 
» iJiujftaUv. Dwjdida, 14 Kc^. 234. 

* GolluM V. LcwiM, 8 Eq. 70S. 
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Iggulden only affirmed Hensman v. Fryer on the first 
point, and that it is still the rule in the administra- 
tion of assets, that where the earlier funds are insuf- 
ficient to pay the debts, the deficiency must be made 
up by pecuniary legatees in priority to residuary 
devisees. A similar decision was arrived at by V.-C. 
Hall in Farquharson v. Flayer.^ We may assume, 
therefore, that pecuniary legatees remain in the Vth 
class. 

VI. Specific devises, residuary devises, and spe- 
cific bequests, not charged with debts. 

All these contribute rateably, inter se^ their 
respective values being taken as at the death of 
the testator.^ 

VII. Beal and personal estate appointed by the 
will, under a general power of appointment,* and it 
has been held that the power must be actually 
exercised.* 

There seems, however, little reason why an appoint- 
ment under such a power should have any special pre- 
ference, or, at any rate, any preference over specific 
devises or bequests. The property appointed is only 
treated as assets, because by the exercise of the power 
the donee has virtually made it his own ; and the 

' 3 Ch. D. 109. 

' Tombs V. Roch, 2 Coll. 490; Jackson v. Pease, 19 Eq. 96. 

' JFielding v. Preston, 1 De G. & J. 438. 

* Fleming v. Buchanan, 3 D. M. & G. 976 ; Jenney v. Andrews^ 
6 Madd. 264. 

' Holmes v. Coghill, 12 Ves. 206 ; In re Davies' Trusts, 13 Eq. 
163. 
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appointees therefore really only take by bounty a 
specific part of the testators general assets. And 
it must be borne in mind, that by the 27th section 
of the Wills Act (l Vict. c. 26), any property, real or 
personal, over which a testator has a general power 
of appointment, is held to be included in a general 
devise or bequest; unless a contrary intention appears. 
It is important to observe that except in the case 
of estates devised in trust to pay debts, where the 
trustee is of course bound to account for all that he 
receives, the mesne rents and profits of real property, 
which accrued between the death of the testator and 
the actual administration, cannot be resorted to for 
payment of debts, until the corpus of the property 
from which they arose has previously been exhausted.^ 
Thus no account of the mesne rents of real estates 
descended would be directed, until the corpus of 
those estates had been applied. 

* Stratford v. Ritscnij 10 Beav. 25 ; ScJiomherg v. Ilumfrey, 1 
Dr. & W. 411 ; Strom/e v. Hawkes, 4 Do G. & J. 655. See Form 
of Decree in Davies v. Topp, Seton, 4th ed. p. 981, 
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CHAPTEE VIIL 

MARSHALLING AND OONTRIBUTIdN. 

Such is the successive order of priority in whicli 
the different kinds of assets are appKcable in payment 
of debts. But, as I have already said, this order is 
very seldom practically followed. 

Suppose, for instance, that a testator left personal 
estate, and lands descended, ^^nd gave a pecuniary 
legacy. The property descended to the heir would 
be applicable for payment of the debts, before so 
much of the personal estate, as was required for the 
payment of the legacy. But it would obviously be 
most inconvenieht, if not impossible, to defer the 
application of the whole of the general personal estate, 
so far as it might be required for the payment of the 
debts ; and accordingly it has always been the practice 
of the Court, when administering an estate, to direct 
the whole of the personalty to be applied, if necessary, 
'in payment of the funeral expenses and debts, leaving 
the rights of pecuniary legatees, if thus interfered 
with, to be protected afterwards by the process of 
marshalling, of which I now propose .to speak. 

When a creditor who has a right to resort to 
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. several funds for the payment of his debt has re- 
course to that fund, which, as between himself and 
some other creditor or some person beneficially inte- 
rested in the estate, is not primarily liable to pay it, 
or is the only fund to which such other creditor or 
person is entitled to resort, " marshalling of assets " 
means the right of the person, whose fund has been 
thus applied out of its proper order or exhausted, 
to be replaced in the same position which he would 
have occupied, if the assets had been applied in their 
strict order of priority.^ 

The principle of the rule is thus laid down by 
Lord Eldon in Aldrich v. Cooper, ** that a person 
having two funds to satisfy his demands shaU not by 
his election disappoint a party who has only one 
fund,'' and by V.-C. Knight Bruce in Tombs v. Roch,^ 
" every will ought to be read as in effect embodying 
a declaration by the testator, that the payment of 
his debts shall be so far as possible so arranged as 
not to disappoint any of the gifts made by it, unless 
the instrument discloses a different intention." There 
are therefore two essential requisites for marshalling : 
(i.) That the creditor, who has been paid out of one 
fund, should have had the right of recourse to the 
other ; (ii.) That the creditor or other person who has 
been disappointed should have a right to the fund, 
out of which the other creditor has been paid. 

^ See White & Tudor's L. C. in Equity, under Aldrich v. 
Cooper, and Dolphin v. Aylward, L. R 4 E. & L Af^p. 505. 
* 2 ColL 490, 502. 
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Thus if out of legal assets, part of their debts 
have been received by judgment creditors in priority 
to other creditors, or (in cases not falling within the 
32 & 33 Vict. c. 46,) by specialty creditors in priority 
to simple contract creditors, it is the invariable rule 
of Equity that the creditors, who have thus been paid 
in preference, are not allowed to receive anything 
out of equitable assets, untU they shall have brought 
into hotchpot whatever they have so received.^ 

A person is said to '^ marshal " against those assets, 
which he is entiaed to have appuITpriority to his 
own particular fimd. 

So in the case which I just now mentioned of the 
pecuniary legatee, he would be entitled to marshal 
against the descended estate, and the judgment in 
the action would contain a direction that in case the 
creditors of the testator should have exhausted the 
general personal estate, the pecuniary legatee is to 
stand in the place of such creditors, and receive a 
satisfaction pro tanto out of the real estate descended ; 
or if there were also lands devised in trust to pay 
debts, he would be also entitled to stand in like 
manner against them in their order of priority.^ 

So again if a testator bequeathed a specific legacy, 
which at the time of his death was incumbered with 
a pledge or mortgage, the specific legatee is entitled 
to have that specific legacy firee from the debt, and 

1 Davies v. Tojop. See Seton, 4th ecL, p. 982. 
' Foster v. Cook, 3 Bro. C. C. 347 ; Faterson v. Scott, 1 D. M. 
& G. 531. 
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can therefore marshal against the first five classes 
of assets.^ 

There Ls one importajat exception to this rule of 
marshalling, viz., that assets, if not marshalled by the 
testator himself, are never marshalled in favour of 
a charity. If, therefore, a testator bequeaths to a 
charity a legacy payable out of a mixed fimd con- 
sisting of real estate and pure and impure personalty, 
the charity will not be entitled to marshal so as to 
throw the legacy exclusively upon the property out 
of which it can legally be paid ; but the legacy will 
fail in the proportion which the real estate and im- 
pure personalty bear to the pure personalty.^ 

Another rule of great importance in the adminis- 
tration of assets is the rule of " contribution," which 
has been jfrequently referred to, and which rests upon 
the general principle of equality being Equity. Thus 
in the case, which I have previously supposed, of two 
different estates both charged with payment of debts, 
but devised to different persons, if a pecuniaiy legatee 
marshalled against them, he would take a rateable 
proportion out of each — ^in other words, each would 
contribute its rateable proportion. 

But the above rules of marshalling and contribution 
must be taken in connection with and subject to the 
operation of the 17 & 18 Vict. c. 113, and the two 
subsequent statutes which amended it. 

^ Botharrdey v. Sherson, 20 Eq. 304. 

a Hobma v. Blackburn^ 1 Keen, 273 ; Beaumont v. OUveira, 4 
Ch. App. 309. 
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Equity, following in this respect the principle of 
the Roman Law, was from early times in the habit of 
regarding a mortgage as only in the nature of a 
collateral security for the debt, the debt being the 
principal, and the mortgage being the accessory. 
And as the debts were primarily payable out of the 
personal estate, it considered the heir or devisee of 
the deceased mortgagor entitled (apart from a clear 
expression of intention, or necessary implication to 
the contrary) to have the mortgage debt satisfied out 
of the personal estate. But this rule has been com- 
pletely reversed by the statutes just referred to, the 
guiding principle of which is, that every mortgaged 
estate is primarily to bear its own burden. 

By the 17 & 18 Vict. c. 113 (commonly called 
Locke King's Act), it is provided " that when any 
person shall after the 31st December, 1854, die 
seized of, or entitled to any estate, or interest in any 
land, or other hereditaments which shall at the time 
of his death be charged with the payment of any 
sum or sums of money by way of mortgage, and 
shall not by his will, or deed, or other document have 
signified any contrary or other intention, the heir or 
devisee, to whom such lands or hereditaments shall 
descend or be devised, shall not be entitled to have 
the mortgage debt discharged or satisfied out of the 
personal estate, or any other real estate of such 
person, but the land or hereditaments so charged 
shall, as between the different persons claiming 
through or under the deceased person, be primarily 
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liable to the payment of all mortgage debts with 
which the same shall be charged, every part thereof 
according to its value bearing a proportionate part of 
the mortgage debts charged on the whole thereof 
Provided always that nothing herein contained shall 
affect or diminish any right of the mortgagee on such 
lands or hereditaments to obtain full payment or 
satisfaction of his mortgage debt either out of the 
personal estate of the person so dying as aforesaid, 
or otherwise. Provided also that nothing herein 
contained shall affect the rights of any person claiming 
under or by virtue of any will, deed, or document 
already made, or to be made before the 1st of 
January, 1855." 

This statute was held to extend to copyholds and 
to equitable mortgages, but not to leaseholds,^ nor to 
lands subject to a trust for conversion, where the 
legatee took the interest as money, not as land,^ 
nor to a general charge of debts on real estate by 
the will.* 

It was also held that where real and personal estate 
are comprised in the same mortgage, there is nothing 
in the Act to throw the primary liability on the real 
estate, but that the mortgage debt must, as between 
the devisees of the realty and the legatees of the 



^ Solomon v. Soloman, 12 W. R. 540; Hill v. Wormsley, 4 Ch. 
D. 666. 

a Leiois V. Lewis, 13 Eq. 218. 

* Hepworth v. Hall, 30 Beav. 476. 
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personalty, be borne rateably by the real and personal 
estate subject thereto.^ 

But various difficulties arose upon the construction 
of this statute. The word " mortgage " only was used, 
and not a general word like incumbrance or charge, 
and it was therefore thought that the Act did not 
apply to a vendor's lien for unpaid purchase money.^ 

The decisions were also in direct conffict as to 
what was sufficient to indicate a " contrary or other 
intention," especially whether a general direction for 
payment of the debts, or all the debts, or for the pay- 
ment out of the personal estate or out of real estate, 
would suffice for that purpose.* 

With the avowed object of solving these difficulties, 
the statute of the 30 & 31 Vict. c. 69 was passed, in 
the year 1867, which provided (section 1) that in 
the construction of the will of any person who 
might die after the 31st December, 1867, a general 
direction that the debts, or that all the debts of the 
testator, should be paid out of his personal estate, 
should not be deemed to be a declaration of an inten- 
tion, contrary to, or other than the rule established 
by Locke King's Act, unless such contrary or other 
intention should be further declared by words ex- 

^ Trestrail v. MasoUf 7 Ch. D. 655 ; Leonino v. Leonino, 10 Ch. 
D. 460. 

2 Hood V. Hood, 3 Jur. N. S. 684 ; Barnwell v. Iremonger, 
1 Dr. & S. 260. 

8 Eno V. Tatham, 3 De G. J. & S. 443 ; Woolstencroft v. Woolsten- 
croft, 2 De G. F. & J. 347. 
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pressly, or by necessary impUcation, referring to all 
or some of the testator's debts or debt charged by 
way of mortgage on any part of his real estate ; and 
by section 2 (which is not confined to future wills), 
that in the construction of Locke King's Act, and of 
this Act, the word " mortgage " should be deemed to 
extend to any lien for unpaid purchase money upon 
any lands or hereditaments purchased by a testator. 

Now, as to the vendor s lien, the difficulty had 
arisen from the restricted interpretation put upon 
the word " mortgage," and the later Act only pur-r 
ported to extend its meaning. 

But Locke King's Act had referred to "any 
person " dying, and to the right of the " heir," as 
well as the devisee ; and yet, apparently, by a mere 
oversight, the Act of 1867 only extended to lands 
purchased by a testator ; and it was accordingly held 
that a lien for unpaid purchase money was not a 
charge by way of mortgage within that Act, when 
the purchaser died intestate.^ 

The first section of the Act of 1867 was confined 
in terms to directions as to the payment of debts 
out of the personal estate, and contained no express 
enactment as to the effect of directions to pay debts 
out of any particular real estate, or out of real and 
personal estate, or out of residuary real estate, though 
some of these points had been mooted.^ In the case, 

* HardiTig v. Harding^ 13 Eq. 493. 

* See Newman v. Wilson^ 31 Beav. 33 ; Brownson v. Lawrance, 
6 Eq. 1 ; SackvUle v. Smythe, 17 Eq. 153. 
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however, of Newmarch v. Storr,^ the Court of Appeal 
considered that these questions, as to real estate, 
were virtually decided by this Act. " It is true," 
said the Master of the Rolls (p. 18), "that the Act 
of 1867 only refers to a direction to pay debts out 
of personal estate, but the reason for that was that 
there had been a decision of the Court on that 
point. But is it possible consistently to hold that a 
direction to pay debts out of the personal estate does 
not evince a contrary intention to the rule established 
by Locke King's Act, and that a direction to pay 
them out of real estate, or out of a mixed estate 
of realty or personalty, does evince such a contrary 
intention? I think not. The ground of the deci- 
sions of the Court of Chancery was that 'just debts' 
was a known term, and that it included mortgage 
debts. That ground must be considered to have 
been done away with by the Act of 1867, because 
that Act said in effect that the word debts was not 
to include mortgage debts unless there were ex- 
press words showing an intention that it should 
do so. This enactment must be considered as 
imported into the original Act« It is impossible 
not to hold that the same words that are insufficient 
to charge the testators personal estate are in- 
sufficient also to charge his other real estate. I, 
therefore, take it to be clear that a charge of debts 
on personalty or on realty does not now sufficiently 

^ 9 Ch. D. 12. 
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indicate an intention to exonerate the mortgaged 
estate."^ 

The aid of the Legislature was, however, again 
invoked, and the 40 & 41 Vict. c. 34, has enacted 
that the two previous Acts '* shall, as to any testator 
or intestate dying, after the 31st of December, 1877, 
be held to extend to a testator or intestate dying 
seized or possessed of, or entitled to any land, or 
other hereditaments of whatever tenure, which shall 
at the time of his death be charged with the pay- 
ment of any sum or sums of money by way of mort- 
gage, or any other equitable charge, including any 
lien for unpaid purchase money ; and the devisee, or 
legatee, or heir, shall not be entitled to have such sum 
or sums discharged or satisfied out of any other estate 
of the testator or intestate, unless (in the case of a 
testator) he shall, within the meaning of the said 
Acts, have signified a contrary intention ; and such 
contrary intention shall not be deemed to be signified 
by a charge of, or direction for, payment of debts 
upon or out of residuary real and personal estate or 
residuary real estate." 

And there matters rest for the present. 

^ See also Gale v. Fenwickj 43 L. J. N. S. (Ch.) 178 ; Rosstter 
V. Romter, 13 Ch. D. 355. 
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CHAPTER IX. 

EFFECT OF JUDICATURE ACTS. 

I NOW come to the alterations made in the adminis- 
tration of assets by the Judicatinre Acts. 

By the 10th section of the Judicature Act, 1875, 
which is substituted for sub-s. 1 of the 25th section of 
the previous Act of 1873, it is enacted as follows : — 

" In the administration by the Court of the assets 
of any person who may die after the commencement of 
this Act, and whose estate may prove to be insuffi- 
cient for the payment in full of his debts and 
liabilities [and in the winding up of any company 
under the Companies Acts, 1862 and 1867, whose 
assets may prove to be insufficient for the payment of 
its debts and liabilities and the costs of winding up] 
the same rules shall prevail and be observed as to the 
respective rights of secured and unsecured creditors, 
and as to debts and liabilities provable, and as to the 
valuation of annuities and future and contingent 
liabilities respectively, as may be in force for the time 
being under the law of bankruptcy with respect to 
the estates of persons adjudged bankrupt, and all 
persons who in any such case would be entitled to 
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prove for and receive dividends out of the estate of 
any such deceased person [or out of the assets of any 
such company], may come in under the decree or 
order for administration of such estate [or under the 
winding up of such company], and make such claims 
against the same as they may respectively be entitled 
to by virtue of this Act." 

I shall confine myself in considering this section to 
the administration of estates of deceased persons, and 
I have, therefore, included in brackets those parts of 
it which relate only to insolvent companies, and 
which were in fact introduced for the first time by 
the Act of 1875. 

The effect of this 10th section may be shortly 
stated thus. That where the High Court is adminis- 
tering the a^ets of an insolvent person who died 
after the 1st of Nov., 1875, the rules of bankruptcy 
are to be adopted instead of the previously existing 
rules of Equity as to three particulars : — 

1. As to the respective rights of secured and un- 
secured creditors. 

2. As to debts and liabilities provable. 

3. As to the valuation of annuities and future and 
contingent liabilities respectively ; and that all per- 
sons who would in case of bankruptcy be entitled to 
prove and receive dividends may come in under the 
order for administration and make such claims as they 
may be entitled to under the Judicature Act, 1875. 

Now, with reference to this section, it may be 
observed : 1st, that it only applies to the adminis- 

H 2 
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tration of the estates of persons who die after the 
1st of Nov., 1875 ; 2ndly, that it only applies to 
the estates of those persons if they prove insolvent, 
and that there is nothing to alter the rules of ad- 
ministration with reference to solvent estates ; 3rdly, 
that it only applies to those insolvent estates when 
they are being administered hy the Court, and it 
would, seem, therefore, that the rules and practice of 
Equity would remain unaffected until a judgment for 
administration had been actually obtained; 4thly, 
that where the 10th section applies, it does not pur- 
port to import all the rules of bankruptcy generally 
into the administration of assets, but onlv those 
which relate to the three particulars specified above. 

Bearing these general observations in mind, we 
may consider the 10th section first as regards the 
respective rights of secured and unsecured creditors. 

1. Who are meant by secured creditors, and what 
are their rights ? 

There appears to be no substantial difference be- 
tween those who were treated by the Courts of Equity 
as secured creditors, and those who are so considered 
according to the existing rules and practice of bank- 
ruptcy. The Bankruptcy. A ct, 1869^ (section 1 6, sub- 
s. 5), defines a secured creditor to be " any creditor 
holding any mortgage charge or lien on the bankrupt's 
estate, or any part thereof, as security for a debt due 
to him." I may refer back, therefore, to the cases 
which have been previously mentioned with reference 

' 32 & 33 Vict. c. 71. 
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to secured creditors, and which, while they illustrate 
the general law, chiefly arose in bankruptcy, and 
with reference to bankrupt estates. 

In every case the question would be, whether the 
person who claims to be a secured creditor is such 
by virtue of some mortgage charge or' lien upon the 
debtor's property, which was existing at the com- 
mencement of the bankruptcy. 

If his right as against the bankrupt's estate. was 
at the time of the adjudication only inchoate, so 
that something more was requisite before it could 
ripen into a charge, he would not be deemed a 
"secured" creditor, though if the bankruptcy had 
not intervened he might have been in the way of 
becoming so ; and in like manner a creditor under the 
10th section of the Judicature Act, 1875, would only 
be considered " secured " if, at the date of the judg- 
ment for administration, he was in that position which 
would have constituted him a "secured" creditor 
according to the practice of bankruptcy. Thus in 
In re Printing and Numerical Registering Company,'^ 
where creditors of a company had taken the property 
of their debtor in execution before the commencement 
of the winding up, the Master of the Rolls held that 
they were secured creditors within the meaning of the 
10th section, though he considered that, under the cir- 
cumstances, they had lost the benefit of their security. 

" The first question," he says, " I have to consider 
is, are the creditors in question secured or unsecured 1 

^ 8 Ch. D. 535. 
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They are certainly secured in a sense hy having taken 
the property of the company, the debtor , in execution. 
Under that execution they were entitled to sell the 
property and pay themselves out of the proceeds: 
they are secured in that way ; they are not secured 
under contract. Persons holding security, whether 
under an execution or a garnishee order, or by judg- 
ment or tort, or by contract before judicial inter- 
position, are secured creditors.'* 

What, then, was the previous rule of Equity as to 
secured creditors before the Judicature Act, 1875 ? 

In conformity with the equitable principle that a 
mortgage was regarded merely as a collateral security 
for the debt, Equity held that a mortgagee wa« 
entitled to pursue all his remedies concurrently. If 
his mortgage contained a covenant to pay, he could 
sue the mortgagor upon the covenant, while at the 
same time he could enter into possession of the 
mortgaged property, and file his bill for foreclosure. 
The death of the mortgagor made no difference. The 
creditor whose debt was secured by a legal or equit- 
able mortgage could go in under an administration 
decree and prove for the whole amount of his debt, 
retaining his mortgage as security for any balance 
which the mortgagor's general estate might be unable 
to discharge. This was the rule laid down in the 
case of Mason v. Bogg^ where Lord Cottenham said : 
" It is to be observed that a mortgagee has a double 
security. He has a right to proceed against both, 

1 2 M. & C. 443, 448. 
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and to make the best he can of both. Why he should 
be deprived of this right because the debtor dies and 
dies insolvent, it is not very easy to see."^ If, there 
fore, a mortgagor died insolvent, the mortgagee had 
a right to prove for the ftdl amount of the debt 
against the mortgagor's estate, and to take his dividend 
out of it, and he might then realize his mortgage 
security, and thus very often obtain even out of an 
insolvent estate payment in full.^ It was a rule 
which conferred a great benefit on the secured 
creditors at the expense of the general body of the 
creditors. 

Now the rule of bankruptcy in the case of a secured 
creditor was the exact converse of this. It will be 
found in the Bankruptcy Act, 1869, and the General 
Rules made in pursuance of it. 

Under section 40 of that Act, the secured creditor 
has one of two alternatives. He may either prove 
for his whole debt on giving up his security upon the 
estate, or he may prove for the balance which remains 
due to him, after reahaing or giving credit for the 
value of his security in manner and at the time pre- 
scribed by the Act. If he does neither, he is to be 
excluded from all share in any dividend* 

The secured creditor would generally adopt in the 
administration of assets the second alternative, i.e., 

1 See also Armstrong v. Storer, 14 Beav. 538; TtuMeij v. 
Thorrvpaonj IJ. & H. 126. 

• So also in the case of insolvent companies. See KdlocKa Casey 
3 Ch. App. 769. 
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of realizing or giving credit for the value of his 
security. 

J£ he preferred to realize there is no rule in bank- 
ruptcy which could compel him to seek for that pur- 
pose the aid of the Court, if he were able to do it by 
himself, as under a power of sale. The Act of 1869 
has in terms enacted that which was the imiversal 
principle of administration in bankruptcy ; viz., that 
the rights which a creditor had acquired under his 
security should not be prejudiced (see section 12) ; and 
by the 78th General Rule it is provided that though 
the creditor may apply to the Court to realize his 
security, it shall not be imperative upon him to do 
so. It is of course assimied that the security is not 
realized in a fraudulent or improvident manner, other- 
wise the Court would institute an inquiry, and prevent 
the creditor from proving for more than the proper 
balance. ^ 

But when the application is made to the Court the 
General Rules lay down the course of procedure. 

The 78th and 79th General Rules are to the effect 
that upon application by any person claiming to be a 
secured creditor, the Court- is to inquire as to the 
title of the claimant and the nature of his security, 
and if he is found entitled, then an account is to be 
taken of the principal, interest, and costs due thereon, 
and of any rents, profits, dividends or interest received 
by such claimant, in case he should have been in 
possession, and then there is to be a sale of the pro- 

^ Ex parte Gdler, 2 Madd. 262, 267. 
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perty comprised in the security, in which all proper 
parties are to concur. 

The 80th General Rule is to the effect that the 
proceeds of such sale are to be applied after payment 
of certain costs, in satisfaction, so far as the same shall 
extend, of what shall be found due upon the security, 
and that the siurplus (if any) shall be paid to the 
trustee in bankruptcy ; but that in case such proceeds 
shall be insufficient to pay the secured creditor in full, 
then that he shall be entitled to prove as a creditor 
for such deficiency, and receive dividends thereon 
rateably with the other creditors, but so as not to 
disturb any previous dividend. If instead of realizing 
his security the creditor prefers to give credit for its 
value, then, by the 99 th General Rule, he is required, 
before he can be allowed to prove, to state the par- 
ticulars of his security, and the value at which he 
assesses it, and he is to be deemed a creditor only 
in respect of the balance due after deducting such 
assessed value. 

The interests of the general body of creditors are 
protected by the 100th and 101st General Rules, 
under which the trustee in bankruptcy is to have the 
power of redeeming at any time before realization, 
upon payment of the assessed value of the security ; 
and the creditor, if the security ultimately realizes a 
less sum than the assessed value, is not permitted to 
increase his proof; while if it realizes more he is bound 
to pay over to the trustee the difference, between the 
assessed value and the amount actually produced. 
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The 136th General Rule contains special provisions 
as to the mode of determining the value of the security 
before a creditor, who is desirous of giving credit for 
its value, can receive a dividend upon the balance of 
his debt, with a proviso, that if the trustee or any 
other creditor shall be dissatisfied with the value put 
on the security, the trustee may require the security 
to be realized. 

The above are the chief rules of bankruptcy with 
reference to the rights of secured creditors which 
appear applicable to administration under the 10th 
section of the Judicature Act, 1875, and it is 
important to observe that those rules which relate to 
the assessment of value are very rigidly enforced. See 
Ex parte King, In re Palethorjye^ where some of the 
above rules were considered. 

It follows firom the principle, that the Court of 
Bankruptcy never prejudiced the right of a secured 
creditor to realize or deal with his security,* that a 
creditor holding a security was considered entitled to 
apply it in discharge of whatever liability of the 
bankrupt debtor he might think fit. 

Thus where a creditor had a security for a debt, 
part only of which could be proved under the bank- 
ruptcy, he was allowed to apply his security in pay- 
ment of that part which was not provable, and to 
prove upon the estate for the remainder.^ But it was 

1 20 Eq. 273. 

* See 12th section of the Bankruptcy Act, 1869. 

' Eat parte Johmsony 3 De G. M. k G. 218. 
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as clearly established, that, subject to the rights of a 
secured creditor, the Court of Bankruptcy always 
favoured the interests of the general body of creditors ; 
and it was accordingly held that if a first mortgagee 
elected to give up his security, and to prove for the 
whole of his debt, the security so given up did not 
merge in the equity of redemption, and thus improve 
the position of a subsequent mortgagee, but that 
under the operation of the statute the trustee stood 
in the place of the first mortgagee for the benefit of 
the general body of creditors. ^ It is hardly necessary 
to add, that the security intended always meant a 
security upon the estate out of which the debt is 
payable, and had no application to a security upon 
another person's estate.^ 

So far, then, as regards the interests of secured 
creditors, the 10th section of the Judicature Act, 
1875, certainly introduced a very important and useful 
alteration, but considerable doubts have arisen as to 
the proper construction to be put upon the whole 
clause, **the respective rights of secured and un- 
secured creditors." 

There would be no real difficulty if it were held 
that the only object of this branch of the 1 0th section 
is to substitute in the case of secured creditors the 
rule of administration in bankruptcy for the rule of 
Mason v. Bogg, which had been previously established 
in Equity. 

^ Cracknall.\. JanaoUy 6 Ch. D. 735. 
' ^eQ, Ex parte Bretty 6 CL App. 838. 
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It would then only affect the amounts of the 
debts provable, and the consequent proportion of the 
dividends ; and would leave the mode in which the 
provable debts were to be paid, inter se^ still governed 
by the previous practice. And this construction 
would be in harmony with the rest of the section, 
for it is not said that the persons, who under the 
preceding words may have acquired the title to prove 
and receive dividends, are to make the claims which 
they would be entitled to make according to the bank- 
ruptcy rules, but are to make those claims to which 
they would be entitled under the Judicature Act, i.e., 
according to the rules and practice of Equity. 

It cannot, however, be disguised, that this limited 
construction can hardly be adopted without doing 
considerable violence to the words of the Act ; for if 
that were the only object intended, the expression 
" the respective rights of secured and unsecured credi- 
tors," ought to have been their " relative rights," or 
more properly, " the rights of secured creditors in 
respect of their securities ;" and as the section stands, 
the rights of unsecm-ed creditors would seem, 
grammatically speaking, to be as much brought 
under the Rules of Bankruptcy, as those of secured 
creditors. 

There has been at present no judicial decision 
precisely defining the limits within which this part of 
the section is to operate; but all the cases which 
have occurred have shown a strong disposition to 
adopt the more limited construction suggested above. 
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however inconsistent it may be with the strict gram- 
matical interpretation. 

Thus, in the case of Lee v. Nuttall,^ Lord Justice 
James expressed his opinion respecting it as follows : 
"The sole object of the 10th section [relating to 
secured and unsecured creditors], as it appears to me, 
was to get rid of the rule in Chancery under which 
a secured creditor could prove for the full amount of 
his debt, and realize his security afterwards, and to 
put him on the same footing as in bankruptcy, where 
he was only entitled to prove for the balance after 
realizing or valuing his security." And a somewhat 
similar view seems to have been taken by the Master 
of the Rolls,^ by Vice-Chancellor Malins,* by Vice- 
Chancellor Hall,* and by Fry, J.* 

If the clause is to be construed in its literal 
sense, we must ascertain the rights of the unsecured 
creditors, or, more correctly, of all the creditors in 
respect of the debts which are provable, by reference 
to the 32nd section of the Bankruptcy Act, 1869. 

By that section it is enacted, that two classes of 
debts (which are preferential but clearly not "secured" 
debts) are as between themselves to rank equally, 
and are to be paid in priority to all other debts ; the 
first class consisting of certain rates and taxes, and 

1 12 Ch. D. 61. 

» Li re Printing and Numerical Registering Co., 8 Ch. D. 535. 
' In re Coal Consumers' Association, 4 Ch. D. 630. 
* In re Taylor, 8 Ch. D. 188. 

® In re Richards ^ Co., 11 Ch. D 681 In re West of England 
Bank, 12 Ch. D. 825. 
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the second of certain wages and salaries, and '* save 
as aforesaid all debts provable under the bankruptcy 
shall be paid pari passu" 

If we therefore suppose the rights of unsecured 
creditors in the administration of insolvent estates to 
be governed by the rules of bankruptcy, as laid 
down in the 32nd section, it is difficult not to give a 
similar priority to the preferential debts mentioned 
in it, the exception being as intend a part of the 
clause as the subsequent direction that the other 
creditors are to be paid equally. 

And yet it would be a singular anomaly if a clause 
of the Judicature Acts, obviously intended to benefit 
the general body of creditors, were to have the effect 
of introducing a novel form of preference into the 
administration of insolvent estates, and it was accord- 
ingly decided in the case of the Albion Steel and 
Wire Company^ that the provision in bankruptcy 
giving this priority to rates did not, under section 1 
of the Judicature Act, apply to a company in liquida- 
tion, and would not by parity of reasoning apply to 
the administration of an insolvent estate.* 

It is scarcely possible to exaggerate the difficulties 
which beset the attempt to assimilate the adminis- 
tration of the estates of deceased persons to the 
various provisions, as to imsecured creditors, which are 

^ 7 Ch. D. 547. 

' See also In re Coal Consumeri Association^ 4 Ch. D. 625 ; 
In re Knott, 7 Ch. D. 549 ; In re Stockton, Iron Furnace Co., 10 
Ch. D. 335 ; In re Bridg'toater Engineering Co,, 12 Ch. I). 181. 
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applicable in the case of bankruptcy. It would be 
impossible to apply the bankruptcy rules in certain 
cases, and yet there is no discretionary power vested 
by the statutes in the judge, which could regulate 
the time or mode of their application. And the 
results would very often involve simple absuixlity. 

I wiU confine myself to one illustration, though 
many others might be adduced. In a recent case in 
bankruptcy it was held, that by virtue of the 32nd 
section of the Act of 1869, voluntary debts by bond 
or covenant, which had always previously been post- 
poned in bankruptcy to debts for value, are now 
payable pari passu with the other creditors.^ If, 
therefore, the bankruptcy rule is to be applied to 
unsecured creditors under the 10th section, its effect 
would be to abrogate, with reference to volunteers, 
the long-established principle which has been univer- 
sally adopted by Equity and Common Law alike, in 
the administration of estates ; and a voluntary creditor 
who, if his debtor's estate were being administered 
out of Court, would (whether the assets were legal or 
equitable) be postponed to every creditor for value, 
could, if he had reason to believe the estate insolvent, 
bring an action for administration, and thereby 
obtain, in consequence of that very insolvency, pay- 
ment pari passu with the other creditors. On the 
other hand, if the fnore limited construction is to be 
adopted, it may be regretted that the Legislature, 
while curtailing the rights of secured creditors for the 

^ Ex parte Pottinger ; In re Steioart, 8 Ch. D. 621. 



112 EFFECT OF JUDICATURE ACTS. 

benefit of the general body, did not go a step ftirther, 
and direct that in case of insolvency all the assets 
were to be administered as " equitable assets,'' which 
would prevent judgment creditors, who had not 
acquired any specific security, obtaining payment out 
of legal assets in priority to specialty and simple 
contract creditors.^ 

It must be admitted, that the 10th sect., as it at 
present stands, is in any view open to much criticism. 
It is di£Bicult to see on what principle the rights of 
secured creditors should be made to depend upon the 
accident, whether the debtor's estate is being admi- 
nistered out of, or by, the Court ; or why an executor, 
who might be the only person who knew of the in- 
solvency, should be at liberty to go on paying the 
secured creditors according to the pre-eiisting rules of 
Equity, until some creditor or other person chose to 
obtain a judgment for administration ; so that if there 
were the slightest possible chance of an estate proving 
insolvent, it would become almost obligatory on any 
unsecured creditor for his own protection to put the 
administration of his debtor's estate under the control 
of the Court. And even when the assets are being 
administered by the Court, great practical diflSculty 
will necessarily arise, when it is uncertain whether 
the estate will ultimately prove insolvent or not, and 
whether, therefore, the bankruptcy rules will, or will 
not, apply. 

But I pass to the second particular, "Debts and 

* Smith V. Morgan, 5 C. P. D. 337. 
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liabilities provable ; " in other words, what debts and 
liabilities may be proved; it being the object and 
scope of this part of the section to allow anything 
which would be capable of being proved in a bank- 
ruptcy to be proved in the administration of an 
insolvent estate, whether it be strictly a debt or not.^ 
And, of course, if a debt or liability were not capable 
of being proved in bankruptcy, there would be no 
remedy in respect of it in such an administration. 

The description of debts and liabilities provable in 
bankruptcy will be found in the 31st section of the 
Bankruptcy Act, 1869. The first clause of that 
section enacts that, " demands in the nature of unli- 
quidated damages, arising otherwise than by reason 
of a contract or promise, shall not be provable ; " thus 
excluding any claim for damages recoverable in any 
action of tort, unless judgment be actually signed 
before the adjudication, so that a debt had already 
arisen.^ 

The 2nd clause of the same section enacts that, 
" save as aforesaid, all debts and liabilities present 
or future, certain or contingent, to which the bank- 
rupt is subject at the date of the adjudication, shall 
be provable debts." And in the last clause liability 
is defined thus : " Liability shall for the purposes of 
this Act include any compensation for work or labour 
done, any obligation or possibility of an obligation to 

1 Per Fry, J., In re West' of England Banh^ 12 Ch. D. 
825.- 

^ In re Newman ; Ex 2^nrte Brooke^ 3 Ch. D. 494. 

1 
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pay money, or money's worth, on the breach of any 
express or implied covenant, contract, agreement, or 
undertaking, whether such breach does, or does not, 
occur, or is, or is not, likely to occur, or capable of occur- 
ring, before the close of the bankruptcy ; and, gene- 
rally, it shall include any express or implied engage- 
ment, agreement, or undertaking to pay, or capable of 
resulting in the payment of money, or money's worth, 
whether such payment be, as respects amount, fixed 
or unliquidated ; as respects time, present or future, 
certain or dependent on any one contingency, or on 
two or more contingencies ; as to mode of valuation, 
capable of being ascertained by fixed rules, or assess- 
able only by a jury, or as a matter of opinion." 

It is scarcely possible to conceive a more com- 
prehensive enactment, for, with the one exception 
specified, it excludes nothing which is not absolutely 
incapable of valuation. " In order," said Lord 
Justice Mellish,^ "to justify us, under section 31, in 
rejecting the proof, we must find expressly, that the 
value of the contingency is incapable of being fairly 
estimated ; " and, accordingly, in that case, a proof 
was admitted for the value of the future payments of 
an annuity, the duration of which depended upon 
the contingency of the annuitant (a widow) marrying 
again. 

The 3rd particular mentioned in the 10th section 

1 Ex parte Bldk&irwre, 6 Ch. D. 372 ; and see In re Westboume 
Grove Drapery Co., ibid^ 248 ; and Ex paHe Neal, 14 Qi. D. 
579. 
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is as to the valuation of annuities, and future and 
contingent liabilities respectively. 

With reference to them, the 3rd clause of the 
31st section of the Bankruptcy Act, 1869, provides, 
that " an estimate shall be made according to the 
Rules of the Court for the time being in force, so far 
as the same may be applicable, and where they are 
not applicable at the discretion of the trustee, of the 
value of any debt or liability provable as aforesaid, 
which by reason of its being subject to any contin- 
gency, or contingencies, or for any other reason, does 
not bear a certain value." And by the 4th clause 
of the same section power is given to any person 
aggrieved by any estimate to appeal to the Court, 
which may either declare the debt to be one not 
provable, or may in manner therein specified direct a 
new assessment. No general rules have been made 
on this point, but the 78th section enacts, that "until 
rules have been made in pursuance of this Act, the 
principles, practice, and rules, on which Courts having 
jurisdiction in bankruptcy have heretofore acted in 
dealing with bankruptcy proceedings shall be observed 
by any Court having jurisdiction in bankruptcy cases 
under this Act.'' 

This throws us back upon the earlier Acts, and as 
to the valuation of annuities, it was provided by the 
Bankruptcy Act, 1849, section 175,^ that the value 
of an annuity should be ascertained by the Court, 

' 12 & 13 Vict. c. 106. 

I 2 
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regard being had to the original price given for it, 
and deducting therefrom such diminution in the value 
thereof as should have been caused by the lapse of 
time since the grant thereof to the date of the 
adjudication. 

In Equity there had been several decisions as to 
the mode of valuing annuities, but they occurred in 
cases where the annuities were bequeathed, and the 
estates having proved insufficient for the payment of 
the legacies and annuities in full, it became necessary 
to make a valuation of the latter, in order to effect a 
proportionate abatement. 

Under these circumstances the original price could 
not form a datum of calculation ; and it was settled, 
after some fluctuation of opinion, that tlje proper 
mode of valuation was to add the actual amount 
of the arrears to the then present value of the 
annuity.^ In cases within the 10th section of the 
Judicature Act, 1875, the rule laid down in the 
175th section of the Act of 1849 will, it is presumed, 
be followed, where the annuity has been purchased. 

But where this is not the case, as in annuities 
granted under settlements, the same rule will 
probably prevail, which has been adopted in 
Equity.^ 

As to future and contingent debts and liabilities 

1 KSee Potts V. Smith, 8 Eq. 683, following Todd v. Bidhy, 27 
Beav.' 353. 

2 See Ex parte NadeUy 9 Ch. App. 670; Ex parte Neal, 14 
Ch. D. 579 ; and Ex parte Saxe, 2 D. & C. 172. 
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they were always assessed under the direction of 
the Courts, or by a jury, and the same rule will be 
still adopted with the assistance of actuaries or other 
experts, skilful in estimating the chances of contin- 
gencies happening.^ 

The effect of the 10 th section will also be to 
import the rules of bankruptcy into the administra- 
tion by the Court of the estate of an insolvent 
deceased partner. 

It has long been the established practice in bank- 
ruptcy that the joint debts of a partnership are to be 
paid out of the partnership assets, and the separate 
debts of each partner out of his own estate ; and 
that no joint creditor can prove against the separate 
estate of one of the partners in competition with 
the separate creditors of that partner. The intro- 
duction, however, of this rule will occasion very 
little practical alteration, for, as we have seen, 
the Court of Chancery, except in cases where 
the estate was solvent, or where there was no 
joint estate, never allowed joint creditors to receive 
any payment out of the estate of a deceased partner 
until all his separate debts had previously been 
discharged. 

The 10 th section has also introduced an important 
alteration in the computation of interest upon debts 
in the administration by the Court of the estate of a 

^ See Ex parte Batea, 11 Ch. D. 914; and as to the risk of 
executors of solvent estates, see Taylor v. Taylor, 10 Eq. 477; 
Jervia v. Wol/erdan, 18 Ecj[. 18. 
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person who died insolvent after the 1 st of November, 
1875 ; for it has been held that a creditor on such an 
estate, whose debt bears interest, is no longer entitled 
to interest up to the day of payment, but only to the 
date of the judgment for administration, which, by 
virtue of the above section, is equivalent to an 
adjudication in bankruptcy.^ 

^ In re Summers^ 13 Ch. D. 136 ; Seton on Decrees, 4th ecL, 
ToL iL, p. 1674. Ab to the effect of the 10th section upon the 
operation of the Statutes of limitations, see infra^ p. 144. 
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CHAPTER X. 



STATUTES OF LIMITATIONS. 



It is often an importaut question in the adminis- 
tration of assets in favour of creditors, whether debts 
claimed to be proved are or are not barred by the 
Statutes of Limitations, and I accordingly propose to 
point out a few leading principles, by which those 
questions may be solved. 

All such statutes have the same object, viz., the 
prevention of disputes and the repression of fraud, 
by fixing, instead of vague presumptions, certain 
defined limits of time, within which all persons are 
to be bound to assert their respective claims to pro- 
perty ''ne lites" as one of the jurists says, " immortales 
essent^ dum litigantes mortui sunt.'' 

The Statutes of limitations in force with reference 
to debts are the 21 James I. c. 16, which relates to 
simple contract debts ; the 3 & 4 Wm. IV. c. 27, 
which relates to real property and moneys charged 
on land, and which, since the 1st of January, 1879, 
has been modified by the 37 & 38 Vict. c. 57 ; and 
the 3 & 4 Wm. IV. c. 42, which relates chiefly to 
specialty debts. There are certain main points com- 
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men to all these statutes, to which it may be well to 
advert, before we consider some of the points on 
which they differ. 

1. All Statutes of Limitations fix a certain period 
of time within which a claimant is to assert his right. 
Two things therefore must in every case be ascertained ; 
(i.) the duration of the period, and (ii.) the time from 
which it begins to run. 

2. If the statutory period has once begun to run 
nothing can stop it, even though subsequent events 
may render it impossible for the claim to be asserted. 
See Beckford v. Waxie^ where the extreme case is 
put of Courts of Justice being closed in time of 
war. 

3. Before the statutory period can begin to run 
there must be (i.) a claim, or a cause of action or 
suit ; (ii.) a person capable of asserting the claim, or 
a person to sue; and (iii.) a person against whom 
the claim can be asserted, or a person capable of 
being sued. 

4. When the statutory period has expired, the 
claim can be successfully resisted. 

But between these different statutes there exists a 
distinction of extreme importance. 

A Statute of Limitations may effect its object in 
one of two ways, either by destroying the right 
itself at the expiration of the prescribed period, or, 
while it leaves the right itself untouched, by pre- 

^ 17 Ves. 93. 
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venting that right being asserted in a Court of Law ; 
in the formet case extinguishing the debt, in the 
latter case only barring the remedy. It follows that 
in the former case, when the time has once run out, 
no debt can be claimed, simply because there is no 
longer any debt in existence ; in the latter case the 
debt still exists, though the Court, exercising the 
jus fori, may refuse to enforce its recovery. 

The Statutes of James I. and of the 3 & 4 Wm. IV. 
c. 42, only bar the remedy, the other two statutes 
extinguish the debt. 

There is in consequence of this distinction a very 
material difference as to the mode in which the 
benefit of these respective statutes may be invoked. 

Suppose that an action for administration were 
brought by a simple contract creditor, whose debt had 
been barred by the Statute of James I. He would 
sue in respect of an existing debt, which would be 
perfectly good, unless the defendant chose to set up 
the statute against it. In such a case, therefore, the 
statute must be expressly pleaded, for there would be 
nothing on the face of the writ or statement of claim 
to show that the debt would not sustain the action. 
But if the action were brought by a creditor in respect 
of a debt which was barred by lapse of time under 
the Statute of 3 & 4 Wm. IV. c. 27, the debt itself 
would be extinguished, unless the creditor could bring 
himself within some of the exceptions, which would 
take his case out of that statute ; and if he did not 
show this on his statement of claim it would be 
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apparent on the &oe of it that his title to sue 
was extinguished, and accordingly that Statute of 
Limitations might be raised by demurrer.^ 

It should also be borne in mind that the 3 & 4 
Wm. lY. c 27 was the first Statute of Limitations 
which applied in terms to equitable rights and bound 
Courts of Equity. But Equity had long previously 
followed in matters of this kind the analogy of exist- 
ing statutes, and adopted them as her rule of pro- 
cedure, on the simple principle, that it would have 
been an act of inconsistency on ber part, i^ while she 
exacted extreme vigilance from her own suitors, she 
had countenanced a delay beyond the period, which 
the statute law itself prescribed for the assertion of 
legal demands.^ Lord Bedesdale indeed says, in 
Hovenden v. Lord Annesley:^ " I think it is a mistake 
in point of language to say that Courts of Equity act 
merely by analogy to the Statutes of Limitations ; 
they act in obedience to them/' But he is there 
referring to legal demands administered in Equity ; 
as to equitable claims it would be more correct to 
say "they act in deference to them," for Equity 
remained free, and not unfrequently aaserted in very 
unmistakable terms her liberty. 

We may now consider shortly the Statute of 21st 

* Dawkins v. Lord Penrhyn, 4 App. Csl 51, 59. See also for 
the difference in snch cases between the lex fori and the lex loci 
contractus, Harris v. Quine, 4 L. R Q. K 653. 

« Smith V. Clay, 3 Bro, C. C. 639 ; and Knox v. Gye, 5 L. E. 
H & I. App. 674w 

» 2 Sch. & Lefr. 630 ; see Foley v. HUl, 1 Ph. 405. 
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of James I. c. 16, as it bears upon the administration 
of assets in the payment of simple contract debts. 

That statute requires all actions for simple contract 
debts (but not including Crown debts) to be com- 
menced within six years next after the cause of action 
or suit has arisen and not after. It merely prescribes 
the time within which actions are to be brought, 
and, therefore, only bars the remedy. 

Now, as we might expect, the fact of the debt 
itself being imaffected leads to many important 
results. If an executor before decree chooses to pay 
a debt which is barred by this statute he does not 
commit a devastavit, for he is in no case bound to set 
it up ;i and if he has in his hands money of a debtor 
to L testator, he may retain it in ^yment of a 
etatut^barred debt, for he i. only obLiing, other- 
wise than by action, the payment of an existing debt.^ 
So an executor has been held entitled to set off the 
amoimt of such a debt to the testator's estate against 
a legacy due from the same estate to the debtor.^ On 
the same principle an executor who is a creditor of 
the testator is at liberty to retain out of legal assets 
his own debt, though statute-barred;^ and, on the 
other hand, when he is indebted to the testator's 
estate, he, upon taking out probate, is considered to 
have the amount of the debt as assets in his hands^ 

* Louna v. Rummy , 4 Eq. 451. 

' Cou/rtenay v. Williams, 3 Hare, 561. 

* In re C(yrdwM'8 Estate, 20 Eq. 644. 

* Hill V. WalkeT, 4 K & J. 169. 
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and from that time, therefore, the statute cannot run 
against the testator s estate. This led to a rather 
curious result in the case of Ingle v. Richards,^ where 
a testator left three executors, two of whom proved 
at once and afterwards died. The third executor 
owed the testator a sum of money upon a promissory 
note, and he, after the death of the other two 
executors and fourteen years after the testator's 
death, proved the will If he had not proved, he 
might have set up the statute as a bar to any claim 
made against him for his debt But as probate of a 
will relates back to the testator's death, the third 
executor was assumed to have had from that time 
the amount of his debt as assets in his hands, and 
was accordingly held liable to account for it. This is 
obviously right, for if it were otherwise an executor 
might protect himself from payment of a debt which 
he owed to the testator's estate, merely by delay in 
proving the will. So, again, the. Court of Probate 
has granted administration to a simple contract 
creditor, whose right of action was barred by this 
statute, though in that case it put him upon the terms 
of distributing the assets without giving any prefer- 
ence to his own debt.^ 

And as a decree for administration in a creditor's 
suit was considered a judgment in favour of all the 
creditors, it became a well-established rule, that after 
decree any person interested either as creditor or 

^ 28 Beav. 366. 

•^ Coombs V. Comihs, 1 L. R, P. & D. 288. 
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volunteer might set up the statute against a debt if 
the executor did not himself choose to do so/ except, 
indeed, against the debt of the plaintiff, on the basis 
of which the decree was made.^ 

Hence it followed that after such a decree an 
executor was not allowed himself to vary the rights 
of the creditors, and could not give any promise 
which would take a debt out of the statute. Nor 
could he after decree pay a statute-barred debt ; or at 
least if he did so he could only stand in the place of 
the creditor whom he had paid, and the statute could 
be pleaded as successfully against him, as it could 
have been against the creditor himself^ 

It would seem, however, that if neither the executor 
nor any other person interested who was before the 
Court chose to set up the statute, the Court itself 
would not do so in the interest of absent parties.* 

The remedy is barred under this statute unless 
proceedings are taken within six years next after the 
cause of action. 

The question, therefore, becomes of great import- 
ance, what constitutes this cause "of action ? Now it 
clearly arises when the person entitled is for the first 
time in a position to sue, i.e., as soon as a breach of 
the promise to pay has occurred. 

1 SJiewen v. Vandet^horst, 1 K. & M. 347 ; Moodie v. Bannister, 
4 Dr. 432. 

2 iSriggs v. Wilson, 5 De G. M. & G. 21. 

3 Philips V. Beal, 32 Beav. 26 ; and see Mitel lelson v. Piper ^ 
8 Sim. 64. 

* Aston V. Trollope, 2 Eq. 205. 



126 STATUTES OF LIMITATIONS. 

In this respect there was an important conflict and 
variance between Common Law and Equity, which 
the Judicature Acts have now settled in favour of 
the latter. Suppose a cause of action had arisen, but 
it was concealed through the debtors own fraud, 
Common Law after some fluctuation decided that the 
fraudulent concealment would make no diflerence, 
but that the words of the statute must prevail, and 
that the time, therefore, began to run from the 
moment when the cause of action actually accrued.^ 
Equity, however, which was not bound by the terms 
of any statute, but acted by analogy and upon the 
principle of discouraging laches, always held that in 
such a case time only began to run from the moment 
when the fraud was, or with reasonable di%ence 
ought to have been, discovered.* 

A cause of action must be that on which an action 
can be grounded, and an action must necessarily be 
by some one capable of suing against some one capable 
of being sued. 

Suppose a debt payable to A. at the expiration of 
two years, and A. dies intestate at the end of one 
year; the money will be payable at the end of a 
year after A.'s death, but payable only to his personal 
representative. But if administration is not taken 

1 Imperial Gas Co, v. London Gas Co., 10 Exch. 39. 

a South Sea. Company v. Wt/mondsdl, 3 P. Wms. 143 ; Blair v. 
Bromley, 5 Hare, 659; 2 Phill. 354 ; Ecclesiastical Commissioners 
V. North Eastern Railway Co., 4 Ch. D. 845 ; Trotter v. Maclean, 
13 Ch. D. 574. 
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out to A. till three years after his death, there is in 
the meantime no one to sue, and time, therefore, only 
begins to run from the grant of the administration^ 
Had A. left an executor, inasmuch as that executor 
might have commenced an action before probate, there 
would have been always a person capable of suing. 

Suppose, on the other hand, the debt had been due 
from A., there would then have been no person capable 
of being sued until the grant of administration, and 
the cause of action would have first arisen upon such 
grant being made.« 

But if the six years have expired since the original 
cause of action, is there any kind of promise or 
acknowledgment which would keep the right of action 
alive, and thus take the case, wholly or partially, ovit 
of the operation of this statute ? 

The Statute says nothing about any promise or 
acknowledgment of the debt which would have the 
effect of extending the time for suing. It makes, on 
the contrary, the statutory ^period only date from the 
cause of action, which must be either a cause spring- 
ing out of the original contract, or out of some subse- 
quent promise to pay, which would itself constitute a 
new contract, and from which, therefore, the new 
period would be held to commence.* 

Such a promise might have been by parol, until 

1 Murray v. East India Co., 5 B, & Aid. 214 ; Burdick v. 
Gairick, 5 Ch. App. 241. 
« Story V. Fry, 1 Y. & C. C. C. 603. 
' Moodie v. Bannister, 4 Dr. 439. 



128 STATUTES OF LIMITATIONS. 

Lord Tenterden's Act (9 Geo. IV. c. 14, a 1), which 
required it to be in writing, signed by the party 
chargeable, or, in cases within the Mercantile Law 
Amendment Act (19 & 20 Vict. c. 97, s. 13), by an 
agent of the party charged thereby. 

A mere admission, therefore, or acknowledgment of 
the existence of the debt, might be clearly insuflScient 
to constitute a cause of action ; for the existence of 
the debt is perfectly compatible with the incapacity 
of enforcing it under this statute. To be of any avail 
it must amount (whatever be its form) to a promise 
in writing to pay ; and to constitute such a promise 
there must be one of three things — either an acknow- 
ledgment of the debt, from which a promise to pay 
must be implied, or an unconditional promise to 
pay the debt, or a conditional promise to pay it and 
evidence that the condition has been performed. ^ 

Now if such a new promise is requisite it is diflScult 
to understand how an admission made to a third 
person can be held sufficient, for an acknowledgment 
made by A, to a stranger, however unqualified or 
unconditional it may be, that he (A.) owes a debt to 
B., does not in itself imply any promise on the part 
of A. that he will pay it to B. On this point, how- 
ever, there has been some conflict of opinion. 

In Courtenay v. Williams,^ Vice-Chancellor Wigram 

^ Tanner v. Smart, 6 B. & C. 603 ; Chasemore v. Turnery 10 
L. K. Q. B. 500 ; In re Rive)* Steam Go,, MitchelVs Claim, 6 Ch. 
App. 822 ; MeyerJioffy. Froelich, 4 C. P. D. 63. 

^ 3 Hare, 549. 
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appears to have considered that an acknowledgment 
to a third party might be sufficient ; while the con- 
trary, and probably the truer view, is maintained by 
V.-C. Kindersley in Moodie v. Bannister} 

Payment of interest (being the price paid by the 
debtor for the creditor's forbearance in not calling in 
the principal) has always been held to imply, not only 
an admission of the existence of the debt but a pro- 
mise to pay it. And the same effect has been given 
to payment of a part of the principal, provided such 
payment is clearly in the nature of a partial discharge, 
for it is obvious that the mere payment of a sum of 
money in itself affords no presumption, that any 
further amount is due.^ This payment of interest 
has often had a very important bearing upon the 
administration of assets by the Court. 

Suppose, for instance, that a testator died possessed 
of personalty, and having devised his real estate, and 
being iadebted to a simple contract creditor, and that 
the executor for four years from the testator s death 
paid the simple contract creditor interest upon his 
debt; as a new cause of action would arise upon every 
payment of interest, the six years would begin to run 
from the last time of payment, as regarded the personal 
estate. But suppose that nine years after the testa- 
tor's death the simple contract creditor (finding that 
the personalty had been exhausted in paying other 

^ 4 Dr. 439 ; and see FiUler v. Redmcin, 26 Beav. 620. 

* Tippets V. Heane, 1 Cr. M. & K. 252 ; Coape v. Creswell, 2 

Eq. 119. 

K 
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debts) brought his action against the devisee, for the 
purpose of having the real estate admmistered in 
payment of his debt, but that the devisee had given 
in the meantime no promise to pay the debt, which 
could affect the operation of this statute. The ques- 
tion would arise whether the promise of the personal 
representative would keep the right of action alive, 
as against the devisee of the real estate? It was 
decided that it did not do so, in Putnam v. Bates^ 
a case which has sometimes been called in question, 
but was cited as perfectly good law by V.-C. 
Turner, in Fordham v. Wcdlis,^ and which rests 
upon the broad principle that a promise by an executor 
to pay a debt, which gives a new cause of action against 
him, cannot constitute a promise by the devisee to 
pay it, so as to give any new cause of action against 
such devisee. It would be to hold, as was said by 
Lord Westbury, L. C, that, according to the true 
intent and meaning of the statute, the right of one 
man may be taken away by the act of another.^ A 
simple contract debt, therefore, may be barred as 
against the real estate, while it remains recoverable 
from the personal assets. 

The establishment of this rule led to a further 
question. Suppose that in a case where the testator 
died before 1870, a simple contract creditor, whose 

* 3 Euss. 188. In this case the admission bound of course 
the real estate devised to the executor, but no other real estate. 
« 10 Hare, 227. 
' See Bolding v. Lane, 1 De G. J. <fe S. 122. 
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right against the executor remained unaffected, but 
whose right was barred as regarded the devisee, 
ascertained that specialty creditors, who were en- 
titled to come against the real estate, had been paid 
their debts out of the personalty, why should not 
the simple contract creditor be entitled to marshal 
against the specialty creditors, and to stand in their 
place against the real estate, to the extent to which 
they had received the personal assets ? V.-C. Turner, 
in Fordham v. Wcdlis,^ considered, that where a 
simple contract creditor was barred from all relief 
against the land by the Statute of Limitations, he 
could not obtain relief indirectly through the process 
of marshalling. ''Simple contract creditors have 
now,'' he said, " a direct right against the real estate 
in case of a deficiency of the personal. They do not 
require the aid of this Court to marshal the assets, 
in order to give them a remedy against the real 
estate." 

He also suggested that the consequence of holding 
otherwise would be " that in all cases where there 
are specialty debts, the simple contract creditors 
would be entitled to sue the real estate at any time 
within which the specialty creditors could have sued ; 
in effect, to create in Equity the same limitation as 
to simple contract debts, as the statute has pre- 
scribed as to specialties.'* 

The correctness of this view has been questioned, 

^ 10 Hare, 217, 229. 

K 2 
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and not without reason.^ There would no doubt be 
ground for refusing to the simple contract creditor 
the benefit of the equitable rule of marshalling, if he 
could be considered guilty of misconduct or laches ; 
but such a construction could hardly be put upon the 
mere omission on his part to make any claim against 
the real estate, while the executor, who was the 
primary person to pay the debt, was himself promis- 
ing to pay it. And apart from this view, why should 
the mere fact that the simple contract creditor had 
by lapse of time lost a right against the real estate, 
which he had previously possessed, make any diifer- 
ence as to the right of marshalling 1 

That right assumes the non-existence of any title 
on the part of the creditor who marshals to the 
fund which is being marshalled, and only permits 
him to take out of the assets, which otherwise are 
not applicable for his payment, so much as he would 
have been absolutely entitled to take out of his own 
proper fund, if it had not been previously exhausted. 

The difficulty therefore suggested by V.-C. Turner 
would hardly seem to arise, for if the simple contract 
creditor sought to marshal against the real estate 
after his right of action had been barred against the 
personalty, there would be ground for contending 
that he had lost his right of doing so, for he could 
only marshal on the assumption that the fund, 
which the specialty creditors had exhausted, would 

^ Darby and Bosanquet on Statutes of Limitations, p. 87. 
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have been his if it had remained intact; whereas 
after the statute had run against him it would only- 
have been his, provided the executor, or the other 
creditors, or any other person interested, did not 
choose to plead the statute, and he would not there- 
fore have had an absolute, but merely a contingent 
and uncertain right to it. 

The point, however, remains undetermined. Lord 
St. Leonards^ says : " Whether the right to have the 
assets marshalled gives to a simple contract creditor 
more time than the statute affords to him is not a 
point satisfactorily settled." 

And although in cases falling within the 32 & 33 
Vict. c. 46, there can now be no question of marshal- 
ling, as between simple contract and specialty credi- 
tors, a similar question may still arise, as regards 
judgment creditors. 

How far an acknowledgment given to the creditor 
by a devisee, who has only a limited interest in the 
real estate devised by the testator, would bind the 
remainderman, is a question which will be better 
considered with reference to the other statutes. 

^ Real Property Statutes, 2nd ed., p. 131. 
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CHAPTER XI. 

STATUTES OF LIMITATIONS — Continued. 

I NOW proceed to the two other statutes, the 3 & 
4 Wm. IV. c. 27, and the 3 & 4 Wm. IV. c. 42. 

The latter, which I will refer to first, relates to 
specialty debts not charged on land, and the 3rd 
section of it enacts (amongst other things) that all 
actions of covenant, or debt upon any bond or other 
specialty, shall be commenced and sued within twenty 
years after the cause of such action or suit, but not 
after. This statute resembles that of James I. in 
simply barring the remedy, but it differs widely with 
reference to the acknowledgment required to take a 
case out of it. 

The 5th section of the 3 & 4 Wm. IV. c. 42, pro- 
vides to the effect, that if any acknowledgment shall 
be made, either by writing signed by the party liable, 
or his agent, or by part payment, or part satisfaction 
on account of principal or interest, the action may be 
brought within twenty years after such acknowledg- 
ment, or part payment, or part satisfaction. It will 
be observed, that the effect of an acknowledgment 
imder this section is not to raise a new cause of action 
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by a new promise to pay the debt, but to extend the 
period during which the action could be brought on 
the original obligation, a diflference arising from the 
distinction between simple contract and specialty 
debts, for although a promise to pay a simple contract 
debt would constitute, in itself, a contract of precisely 
the same kind as the original debt, a promise to pay a 
specialty debt, if not under seal, could not constitute 
a specialty debt.^ 

This section, accordingly, makes no mention of the 
person to whom the acknowledgment is to be given, 
and it has been held that any admission made, even 
to a third person, of the debt being due, is sufficient 
to take a specialty debt out of its operation, or rather 
to create a new starting point, from which the twenty 
years is to begin to run.* The section also only speaks 
of the " party liable ; " but suppose that there are 
several parties either concurrently or successively 
liable, what is the eflfect on the creditor's right of an 
acknowledgment by one of them ? 

This point arose in the case of Roddam v. Morley,^ 
where a testator owed a debt on a bond binding the 
heirs, and devised his real estate to A. for life, with 
remainders over. A. paid interest to the bond 
creditor, and the question was, whether in conse- 
quence of such payment by the tenant for life, the 
bond debt was to be considered as a debt still 

1 See observations of Williams and Crowder, JJ., in Roddam v. 
Morley, 1 De G. & J. 1, 15. 

• Moodie v. Bannister, 4 Dr. 432, 441. ' 1 De G. & J. 1. 
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recoverable as against the devisees in remainder; 
and it was held that it was to be so considered, on 
the ground that the successive devisees were the 
" persons liable " by virtue of the bond. 

In Coope V. Oresswell^ V.-C. Kindersley stated, 
that in his opinion the result of the decision in 
Roddam v. Morley was, that if there were several 
persons liable, whether it be the case of several 
obligors in a bond, or the case of a deceased debtor 
having left personalty and devised realty, in short, 
wherever there was a case of several persons liable, 
although the language of the statute had not 
expressly provided for that case, yet according to its 
true construction the " person liable " meant each 
and every one of the several persons liable, and 
an acknowledgment or payment by any one of 
them within twenty years prevented the statute 
from running in favour of any of them. The Vice- 
Chancellor, accordingly, held in Coope v. Cresswelly 
that payment of interest by an administrator and 
trustees of an estate devised for the payment of 
debts took the case out of the statute, as against the 
devisees of another estate. This decision was reversed 
on appeal by Lord Chelmsford, L. C.,^ who dissented 
from the reasoning in Roddam v. Morley ^ and held 
that that case rested upon the special relation of 
tenant for life and remainderman existing in the same 
estate, and would not apply to devisees of diJSferent 

' 2 Eq. 106. 

' 2Ch.App. 112. 
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estates ; following in this respect Dickenson v. Teas- 
dale^ where Lord Westbury had decided, that an 
acknowledgment by one devisee did not prevent 
another devisee from pleading this statute. "The last 
point," he says, " relates to the acknowledgment, and 
it is said, that an acknowledgment by one of several 
devisees of distinct estates extends to all the devisees 
under the will. But that which is totally unreason- 
able in point of principle derived no support from 
Roddam v. Morley, which in its circumstances had 
not the remotest possible bearing on the present. In 
that case there was an acknowledgment by a devisee 
for life of an estate, and the question was as to the 
effect of such an acknowledgment as affecting those 
entitled in remainder to the same estate" 

So far then as Roddam v. Morley decided that 
payment of interest by a tenant for life of a devised 
estate keeps a specialty debt binding the heirs alive 
against the person entitled in remainder to the same 
estate, it may be considered a case of unshaken 
authority.^ To this extent Lord St. Leonards^ 
speaks of the decision as settled law, and says: 
"although the acknowledgment is by one of the 
parties only, yet it sets the action free generally, and 
payment by one of the parties, e. g. the tenant for 
life of the property, keeps alive the right of action in 
its integrity." But where the estates are distinct, it 

' 1 De G. J. & S. 62. 

' Pears v. Laing, 12 Eq. 56! 

' Real Property Statutes, 2nd ed., p. 145, 149. 
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would seem that the rule, as laid down in Dickenson 
V. Teasdale and Coope v. Cresswell, must be held to 
prevail/ 

The statute of the 3 & 4 Wm. IV. c. 27, differs 
from the other statutes, as it not only bars the 
remedy but extinguishes the debt itself, after the 
prescribed period has elapsed. See section 34, which 
enacts, "that at the determination of the period 
limited by this Act to any person for making an 
entry or distress, or bringing any writ of qiuire 
impedity or other action or suit, the right and title of 
such person to the land rent or advowson for the 
recovery whereof such entry, distress, action or suit 
respectively might have been made or brought within 
such period, shall be extinguished." Section 40 is 
repealed by section 9 of the 37 & 38 Vict. c. 57, but 
is re-enacted in the same words by the 8th section of 
that statute, with the substitution of twelve for 
twenty years, which provides " that no action or suit, 
or other proceeding, shall be brought to recover any 
sum of money secured by any mortgage judgment or 
lien, or otherwise charged upon or payable out of 
any land or rent at Law or in Equity, but within 
twelve years next after a present right to receive the 
same shall have accrued to some person capable of 
giving a discharge for or release of the same, unless 
in the meantime some part of the principal money, 

^ As to acknowledgments by one of several co-contractors or co- 
debtors, see 14th sect, of 19 & 20 Vict. c. 97 (Mercantile Law 
Amendment Act). 
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or some interest thereon, shall have been paid, or some 
acknowledgment of the right thei^to shall have Iwen 
given in writing signed by the person by whom the 
same shall be payable, or his agent, to the person 
entitled thereto, or his agent, and in such case no 
such action or suit, or proceeding shall be brought, 
but within twelve years after such payment or 
acknowledgment, or the last of such payments or 
acknowledgments, if more than one was given." The 
42nd section of the earlier statute, which is un- 
repealed, provides that no arrears of interest in 
respect of money charged on land are to be recovered 
but within six years next after the same shall have 
become due, or next after an acknowledgment of the 
same in writing shall have been given to the person 
entitled, or his agent, signed by the person by whom 
the same was payable, or his agent. 

Except, therefore, as to the length of time, the 
40th section of the Act of the 3 & 4 Wm. IV. c. 27, 
remains in terms unaltered. It had been held that 
that section applied to judgments, not only where they 
were sought to be enforced against the land of the 
debtor, but when in consequence of the nature of the 
assets they would not affect land, but could operate 
on the personal estate only.^ This is not in strict 
conformity with the words of the section, which 
speaks of money secured *' by jtidgment, or otherwiije 

* Watson V. Birch, 15 8im. 523 ; Lorrl St Leonardij' Real Pro- 
perty Statutes, 2iid e(L, p. 127; and Henry v. Hmith, 2 Dt, & War. 
391. 
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charged on the land ; " but it arises from the fact 
that the right against the land is extinguished when 
the prescribed period has expired, and a judgment 
creditor, therefore, seeking to enforce his claim against 
the personal estate after the expiration of that period, 
would be met by the objection that he was bringing 
an action to enforce a debt which under that statute 
had already ceased to exist. 

The 25th section of the 3 & 4 Wm. IV. c. 27, was 
to the effect, that as between any trustee holding upon 
an express trust and his cestui que trust, time woidd 
not run until there had been a conveyance for valuable 
consideration to a purchaser. This section was held 
not to apply to a mere charge of debts, which fell 
within the 40th section,^ but there were cases in 
which, though there was in fonn a charge, the wHl 
was construed to impose on the devisees of the land 
subject to it a personal obligation, which amounted 
to an express trust, and therefore came within the 
25th section.^ 

To obviate the difficulties which arose from these 
intermediate cases it was provided by the 37 & 38 
Vict. c. 57, s. 10, that after the 1st of January, 1879, 
no action, suit, or other proceeding, is to be brought 
to recover any sum of money or legacy charged upon 
or payable out of any land or rent at Law or in 
Equity, and secured by an express trust, or to recover 

1 Dickenson v. Teasdale, 1 De G. J. & S. 52. 
* Bwn-awes v. Gore, 6 H. L. Ca. 907, 961. 
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any arrears of rent or interest in respect of any sum 
of money or legacy so charged or payable and so 
secured, or any damages in respect of such arrears, 
except within the time within which the same could 
be recoverable, if there were not any such trust. 

This section in fact constitutes an exception to 
section 25, sub-section 2 of the Judicature Act, 1873, 
which enacts " that no claim of cestui que trust against 
his trustee for any property held on an express trust, 
or in respect of any breach of such trust, shall be 
held to be barred by any Statute of Limitations." 

A question of some practical importance has also 
arisen upon the Statutes of Limitations, whether 
when a creditor comes in to prove his debt under an 
order for administration, time ceases to run against 
him from the commencement of the action. 

In a case of Sterndale v. Hankinson^ it was held, 
that when a creditor on behalf of himself and all other 
creditors filed a bill for administration of the testa- 
tor's estate, every creditor had an inchoate interest 
in the suit from the moment of the bill being filed, 
to the extent of the bill being considered as a demand, 
and that therefore a simple contract creditor, who 
came in under the decree, was allowed to prove for 
his debt, though more than six years had elapsed 

^ 1 Sim. 393. The case is a striking illustration of the rapidity 
of Chancery proceedings in the beginning of the present century, for 
the testator died in 1810, the creditor's suit was commenced in 1812, 
the usual decree was made in 1818, and an order was made upon 
exceptions to the Master's Report in 1827. 
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between the filing of the biU and the ds*e of the 
decree. 

It was a rule adopted by Courts of Equity, when 
they were not bound by any Statute of Limitations, 
and was treated by the Vice-Chancellor as a rule of 
convenience; for if it had been held otherwise, there 
would have been imposed upon every creditor who 
had the least risk of being barred by lapse of time 
the obligation of himself instituting legal proceedings. 

But at the same time it is not very easy to see 
why, on principle, the mere commencement of such 
an action by one creditor, who, though nominally 
suing on behalf of others, has until decree the abso- 
lute dominion over the suit, should affect the legal 
status of the other creditors.^ 

In cases which came under. the 40th section of the 
3rd & 4th Wm. IV., c. 27, and which would now 
come under the 8th section of the 37th & 38th Vict., 
c. 57, there is a positive bar to all claims after the 
twelve years, with certain specified exceptions (the 
commencement of an action not being one of them) ; 
and when therefore a judgment creditor at the 
expiration of more than twenty years from the date 
of his judgment ascertained that a suit had been 
commenced on behalf of the plaintiff and all the other 
creditors before the twenty years had expired, and 
that a decree had been made which was also within 
the prescribed period, and sought to come in and 
prove his debt under that decree, it was held that he 

' Handford v. Storie, 2 S. & S. 196. 
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was barred by the statute, as no exception which 
could take the case out of it was pleaded, and the 
right itself had become extinguished.^ 

These last-mentioned cases were decided upon the 
express terms of the statute, which bound Courts 
of Equity, and have no real bearing on decisions 
which depend upon the application of the broad 
principles of Equity to a still existing debt. 

Nothing has occurred to destroy the rule, as laid 
down in Sterndale v. Hankinson, with reference to 
any debt not within the 3rd & 4th Wm. IV. c. 27, 
or the 37th & 38th Vict. c. 57; although, according 
to the view taken by Lord St. Leonards,^ that rule 
must be applied with extreme caution, and " where 
the suit is in effect the suit of the creditor making 
the claim, or under which he would have a clear right 
to prosecute his demand, and of which he was fully 
aware, and where his demand was such as would not 
have been barred if he had himself filed the bill 
actually before the Court; and irrespective of the 
statute, he would be bound in order to avail himself 
of the suit to conform to the General Orders of the 
Court, and not to be guilty of gross laches.^' 

This view almost reduces the operation of the rule in 
Sterndale v. HanJdnson to cases in which the parties, 
who could otherwise have availed themselves of the 
statute, are equitably estopped from raising it against a 

^ Berrington v. Evans, 1 Y. & C. Ex. 434 ; Lord St, John v. 
Boughton, ? Sim. 219, and Watson v. Birch, 15 Sim. 523. 
^ Real Property Statutes, 2nd ed., p. 126. 
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creditor, who had only forborne to institute proceedings 
himself because he had notice of an existing action, 
which would provide for the payment of his own debt. 

It is a settled rule in bankruptcy, that no debt is 
provable which at the date of the adjudication was 
barred by any Statute of Limitations ; ^ and as in 
cases coining within the 10th section of the Judica- 
ture Act, 1875, the rules of bankruptcy are to be 
adopted as to debts and Uabilities provable, and the 
judgment for administration is held to be equivalent 
to an adjudication, it would seem to foUow, that the 
rule in Sterndale v. Hankinson cannot apply in the 
case of an insolvent estate which is being adminis- 
tered by the High Court under that section. 

We have seen, that a judgment for administration 
in a creditor's action is a judgment for the benefit of 
all the creditors, who prove under it. No Statute of 
Limitations therefore, which merely bars the remedy, 
can run against the claim of a creditor, who comes in 
to prove a debt not statute-barred at the date of the 
judgment.^ 

It will be seen that, under the 42nd section of the 
3rd k 4th Wm. IV. c. 27, no more than six years' 
arrears of interest can be recovered in respect of any 
sum charged upon land, although twenty years' 
arrears would be recoverable in the case of an action 
upon a covenant or debt upon specialty.^ 

^ Ex parte Dewdnei/f 15 Ves. 479. 
' In re Great Rolling Stock Company y 7 CIl App. 646. 
■ Greenway v. Bromfidd, 9 Hare, 201, and see Hunter v. 
Nockolds, 1 Mac. & G. 640, and Round v. Bdly 30 Beav. 123. 
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CHAPTER XII. 

FURTHER CONSIDERATION AND COSTS. 

The preceding chapters will have shown in outline 
the nature of the debts provable under a judgment 
for administration, and the order and mode in which, 
having regard to the rules and procedure of the 
Court for the time being, the assets, real and personal, 
are applicable for their payment. 

I now revert shortly to the simple form of judg- 
ment which I gave in the supposed case of a creditor's 
action, where the testator, being solvent, had left 
personal estate, and devised his real estate to a 
devisee.^ 

The chief clerk would in pursuance of such judg- 
ment make his certificate, which, after being signed 
and adopted by the judge and filed, would, if no 
summons were taken out to vary it, become binding 
on all parties to the action. In that certificate, the 
amounts due to the respective creditors who had come 
in and proved their claims, for principal money and 
for interest computed up to its date, would be certified, 
as well as the amounts of the funeral and testa- 

^ See pp. 8, 74, supra. 
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mentary expenses, whicli are generally allowed to 
the executor as items in his accounts. 

The certificate would also state the result of the 
account which had been taken of the receipts and pay- 
ments by or on behalf of the executor in respect of 
the personal estate, and the balance due to or from 
him (as the case might be) upon the footing of such 
accoimt. It would then give the particulars of the 
outstanding personal estate. And assuming that the 
personal estate so ascertained appeared insufficient 
for the payment of the debts, the certificate would 
then go on to answer the several inquiries and accounts 
which were directed as to the real estate and its 
incumbrances ; it would next state the particulars of 
the sale of the real estate and the payment into Court 
of the purchase moneys to the separate account, and 
its subsequent investment to the like account in 
Government securities. Such a certificate would, of 
coursiB, be somewhat diiBferent, as regarded the debts 
and liabihties and the interest due upon them, if it 
related to the administration of the estate of a 
deceased person who died insolvent after the 1st 
November, 1875. 

The first judgment having been thus worked out 
in chambers, the action would come on to be heard 
on further consideration, and by the order then made 
the Court would direct the balance (if any) found 
due from the executor to be paid into Court to the 
credit of the action, and to be invested. Taxation 
would then be directed of the costs of all parties 
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(those of the executor as between solicitor and client). 
Subsequent interest (the estate being solvent) would 
be ordered to be computed upon the debts as from 
the date of the chief clerk's certificate, and the total 
amount due in respect of them to be certified. 
Then so much of the several funds in Court, 
as with any cash or money on deposit, would 
be sufficient to pay the costs and the debts, and 
the balance (if any) due to the executor, would 
be directed to be realized by the sale of any stock 
standing to the general credit of the action, and 
by the sale of a sufficient part of the invested 
proceeds of the real estate. Out of the moneys 
thus available there would be ordered to be paid, 
first the costs to the respective solicitors of the 
parties and the balance (if any) due to the executor, 
and then the amounts certified to be due to . the 
creditors respectively. Any part of the proceeds of 
the sale of the real estate not required would be left 
or placed to the same separate account, subject to 
provision for legacy or succession duty, with Hberty 
to apply ; or, if the devisee were competent, might, 
subject to Hke provisions, be directed to be transferred 
or paid over to him. 

If the above funds proved insufficient for the pay- 
ment of all the costs and debts, there would be a 
direction that the mesne rents and profits of the real 
estate received since the testators death by the 
devisee should also be applied for that purpose, and 
an account of them would accordingly be directed, 

l2 
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and upon their amount being ascertained and paid 
into Court, they would also be applied in making 
good the deficiency. 

K it were doubtfiil whether the estate would or 
would not prove insolvent, it was the usual practice 
to draw up the order in the alternative, either direct- 
ing payment of the debts, or an apportionment of 
the assets, so far as they would extend, amongst the 
respective creditors, as the case might be. There 
must, I presume, be a somewhat similar procedure 
in a like case, where the testator or intestate died 
after the 1st November, 1875, though as the question 
then may involve much more serious difference, it 
may be necessary to provide for the alternative in an 
earlier stage of the action. 

The effect of the order on further consideration is 
to give the creditors whose debts had been certified 
by the chief clerk's certificate, a vested interest in 
the moneys directed to be paid to them, and if their 
debts were not paid in full, in any other moneys, 
which might become subsequently distributable ; and 
fi:om the date of the certificate any creditor who had 
not proved would primd facie be excluded from the 
benefit of the order, and would not afterwards be 
allowed to go in and prove his debt, unless he could 
make out a special case and submitted to such terms 
as the Court might think fit to impose.^ 

Subject to this possible chance of having his right, 
so far as it had not been actually worked out, divested 

^ Brown v. Lakcy 1 D. G. & S. 150, and swpra^ p. 56. 
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pro tanto by the admission of other creditors, each 
creditor, who had proved, was thenceforth entitled 
to his proportion of the fund applicable for the pay- 
ment of the debts. Hence, when a fund in Court 
had been ordered to be distributed amongst a body 
of ascertained creditors, in payment, as far as it 
would go, of their respective debts, and many years 
afterwards a further fimd became distributable, and 
advertisements having been issued a part only of the 
ascertained creditors came in to claim, it was held 
that only the proportion of the further fund, which 
the debts of those who claimed at the subsequent 
period bore to the entirety of the ascertained debts, 
could be paid, and that the rest must be retained 
in Court. ^ " The creditors," says L. J. Baggallay, 
delivering the judgment of the Court, *' who have 
been discovered will get everything to which they 
became entitled under the decree and order of the 
Court, and we can give them no more. And *the 
remainder of the fund, which belonged and belongs 
absolutely to the other creditors judicially ascertained 
and declared, must remain until some persons entitled 
come forward to claim it. If A. chooses to leave his 
property in Court, it does not thereby become the 
property of B." 

The costs of an administration action, though, as a 
general rule, payable out of assets, are by no means 
necessarily payable out of the same assets as the 

^ Ashley v. Ashleij, 4 Ch. D. 757. 
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debts of the testator. Their mode of payment may 
• be regulated by the terms of the will, but they are 
held not to come under the word " debts," ^ though 
the words "testamentary expenses" would include 
them.2 Where a testator has given no direction, 
express or implied, respecting them, they would be 
paid primarily out of the general personal estate, 
even though the effect of the suit might be to benefit 
a devisee of the realty,^' except when the real and 
personal estate are blended together in one mixed 
fund, in wHch case the costs axe generally apportioned 
between them;* or where special costs are incurred 
with respect to some particular part of the real 
estate, which in that case has to bear its own burden.^ 
When there is no personal estate, and the ques- 
tions decided in the administration action are 
between the heir and the devisee, so that both 
derive benefit from it, it depends upon the special 
circumstances of each case whether the costs are to 
be borne pro ratd^ or whether the descended estate 
is to be appKed in priority.^ The same rule is 
appUcable as between several devisees. 

1 Striwjer v. Harper^ 26 Beav. 585. 

' Harloe v. Harloe, 20 Eq. 471 ; Miles v. Harrison, 9 Ch. App. 
316 ; Penny v. Penny, 11 Ch. D. 440. 

* Ripley V. Moysey, 1 Keen, 678 ; Pickfoi'd v. Brown, 2 K. & J. 
436. 

* Christian v. Foster, 2 Phill. 161. 

^ Barnwell v. Iremonger, 1 Dr. & S. 255. 

" Ba^ot V. Legge, 2 Dr. & S. 259 ; Jackson v. Pease, 19 Eq. 96. 

' Saiidars v. Millar, 25 Beav. 154 ; Row v. Row, 7 Eq. 414. 
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Where the estate proves deficient for payment of 
the creditors in fuU, the whole of it belongs of course 
exclusively to them, and the fund administered being 
thus a creditors' fund, it has been considered in- 
equitable that the general body of creditors shoidd 
take advantage of the exertions of the particular 
creditor who brought the action, ai;id through whose 
instrumentahty the fund has been recovered, without 
paying him all his costs. Where, therefore, in a 
creditor's action for administration, the estate turns 
out to be insolvent, the plaintiif has always been 
held entitled to his costs as between solicitor and 
client.^ The same principle does not apply where 
the action is brought by one of the next of kin, or 
by a legatee, who in the event has no interest in the 
fiind ; but it has been held to apply in the case of 
a creditor who obtained the conduct of an action 
originally commenced by a legatee or next of kin.^ 

The order on further consideration becomes of 
course of a much more complicated character, where 
the relief given by the earlier judgment was of a 
more special nature. For instahce, there would be 
under such an order proper directions for working 
out the result of any particular accounts or enquiries 
as to interest, profits, or otherwise; and where a 
receiver had been appointed, there would be the 
necessary directions either for his continuance, or his 
discharge after passing his 'final accounts. And in 

^ Thomas v. Jones^ 1 Dr. & Sin. 134, 136. 
* Richardson v. Richardson, 14 Cli. D. 611. 
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cases where the estate was solvent the order would 
generally go on to distribute the remaining assets 
amongst the various parties beneficially interested, 
according to their respective rights, and would adjust 
those respective rights inter se by marshalling or 
otherwise, wherever they had been disturbed by the 
mode in which the debts had been paid. 

But this would more properly belong to the 
administration of assets in favour of legatees and 
devisees, which does not come within the range of 
my present subject. 
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unsecured, who are, 31. 

rights of, in Bankruptcy, 109, 110. 

are they affected by 10th sect, of Judi- 
cature Act, 1876 ? 110—112. 
rights of, against estate of deceased partner, 42 — 46. 

out of what assets paid, 46. 
distinction between joint and separate credi- 
tors when not made, 48. 
undistributed assets, 56. 
under order on further consideration, 149. 

Crown debts. — See Debts. 

effect of 32 & 33 Vict. c. 46 upon, 25. 



D. 

Debts, paid pa/ri pcuau out of equitable assets, 7. • 

what provable under judgment for administration, 13. 
order of priority in which payable, 13. 
Crown debts, 13, 25. 

having priority under particular statutes, 13. 
judgment. — See Judgments. 

rank equally, inter 8e,li, 

registration of, why necessary, ib. 

recovered against personal representative of deceased 

debtor, 15. 
Decrees and Orders of the Courts of Equity in the 

nature of, 14, 15. 
results arising from it, 16, 17. 
recognizances, what, 17. 
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Debts, by specialty. — See Specialty Debts. 

what are, 17. 
how created, i&. 
simple contract and unregiBtered judgments, 19. 

real estate liable to them, 62. 
Tolnntary bonds or covenants, 19 — 21. 
effect of domicil on payment of, 28. 
personal estate primary fund for payment of, 57. 
partnership, how payable. — See Creditobs. 
land aliened, when not liable for, 64, 65. 
what provable in Bankruptcy, 113. 
admission of, by personal representative, 8. 

what effect in keeping debt alive against devisee, 130. 

Deobbes of Courts of Equity. — See Debts. 

Delivebt in execution, what, 36. 

DouioiL, how far personal estate follows the law of, 27, 28. 
effect of foreign, 27 — 29. 

as to discharge of debts, 28. 

priority between creditors, ib. 



E. 



Elegit, writ of, what is, 34. 

its effect on lands of debtor, 34, 35. 
under 1 & 2 Vict. c. 110, 35. 
when not necessary, 39. 

Equitable execution, what, 37 — 39. 

ExEOUTOB. — See Pebsonal Bepbesentative. 



F. 

Fi. Fa., writ of. — See Judgments. 

Fbaudulent Devises, Statute of, 59. 

FuBTHEB consideration, orders on, 146 — 148. 

effect of, 148. 

rights of creditors under, 149. 

FuNEBAL expenses, 12. 

FuTUBE debts and liabilities. — See Bankbuptot. 
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G. 

Garnishee order. — See Judgments. 



H. 



Heib, inquiry as to, 77. 
devise to, 81. 



I. 



Inquiries, class. — See Class. 



Interest, what, postponed to voluntary bond or covenant, 21. 
on debts, 26, 27. 

how affected by Judicature Acts, 117. 
payment of, effect of, as to Statute of Limitations, 129. 



J. 

Judgment, form of, in creditor's action for administration of personal 
estate, 9. 
no exception of specifically bequeathed personalty, ib, 
does not affect powers of personal representative, 10. 
form of, in action by specific incumbrancer, 40. 

in action by creditor of deceased partner, 46, 47. 

in creditors' action for administration of real estate, 

74-77. 
where debtor died intestate, 76. 
inquiries directed in, 77. 

Judgments. — See Debts. 

creditors by, not affected by 32 & 33 Vict. c. 46, 25. 
how can obtain a specific charge, 32. 
by seizure under writ of execution, ib, 
by service of gamishee order, ib, 
by charging order, 33. 
how made charge on real estate, 34, 35. 
under writ of elegit. — See Elegit. 
1 & 2 Vict c 110, 35. 
27 & 28 Vict, c 112, ib, 
delivery in execution, what, 35, 36. 
equitable execution, what, 37 — 39. 
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JuDicATCBi Act, 1876, 

Bection 10, effect of, 99. 

to what estates it applies, 100. 
oonstractioii of, as regards rights of 

secured creditors. — See Creditors. 
to what extent it affects unsecured cre- 
ditors. — See Creditors. 
suggested construction of section, 107, 
108. 

diflSculties as to its construction, 108— 
112. 

as to debts and liabilities provable, 112 
—114. 

as to valuation of annuities, future and 
contingent liabilities, 116, 116. 

effect of, on administration of estate of 
deceased partner, 117. 

effect of, on computation of interest, tb. 

effect of, on rule in Stei^ndale v. Han- 
kifuonf 144. 

JuMBDicnow in Chancery over assets, origin of, 2, 3. 
Just aUowances.-See Personal Representative. 



L. 

Lapse, effect of, a. to share in residuary pe«onajVte, 80. 

as to real estate charged with debte\82. 
Lboaoibs, pecuniary.— See Assets. 
Liabilities.— See Bankruptcy. 

Limitations, Statutes of, 

objects of, 119. 

to what they respectively reUte,t5 

points common to all 120 

distinction between ^tatu^ a^^ ^ ^. 

which n.«t be plj^!r^'' '''' 128. 18 J 
when Equity firet bound by 122 

how far die acted by analog to/iJ, 
statute of James I., c. 16, 123. 
who may set it up, 126. 
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Limitations, Statutes of, cause of action, what, 125, 126; 

effect of fraud, 126. 

what constitutes new promise, 127, 128. 
can it be made to a third person, 128. 
payment of interest, effect of, 129. 
payment of interest by personal representative, 

will it keep debt alive against devisee, 180. 
statute of 3 & 4 Wm. IV. c. 42, 184. 

what amounts to acknowledgment within 

it, 186. 
who is "party liable," 185—188. 
of 8 & 4 Wm. rV. c. 27, 188. 
of 87 & 88 Vict, c 57, ib. 
as to express trusts, 140. 
effect of commencement of creditor's action, 141 — 

148. 
effect of judgment for administration, 144. 

Liquidator, official — See Administbation. 

Locke Kino's Act, 92. 

construction of, 98 — 94. 

statute of 80 & 81 Vict. c. 69, 94. 

construction of, 95. 

40 & 41 Vict. c. 34, 97. 



M. 

Mabshalling, doctrine of, 88, 89. 

principle and requisites of, 89. 

not in favour of charity, 91. 

by statute-barred creditor, qtuere, 181 — 188. 

Mason v, Bogg, rule in, 102. 

Mesne rents and profits, when applied for debts, 87. 

O. 

Outstanding personal estate. — See Personal Estate. 

4. P. 

Pabtnebs, surviving, when necessary parties to action for administration of 
estate of deceased pairtner,' 47. 
and since Judicature Acts, i6. 
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Pabtnkbship debts, how far joint and several, 44 — 46. — And see 
Gbeditobs. 

Personal estate, specifically bequeathed, not excepted in judgment for 

administration of personal estate, 9. 
outstanding, directions as to, 10. 
general, primary fund for debts, 57, 80. 

how exonerated, 80. 
how affected by domidL — See Domicil. 
effect of lapse of share of residue of. — See Lapse. 

Pebsonal representative, is in position of gratuitous bailee, 10. 

just allowances entitled to, tb, 
his powers not superseded by judgment, tb, 
when charged with wilful neglect and default, 

51. 
special forms of relief against, 53. 
in what cases not necessary party to action, 

53—56. 
in what cases general administrator necessary 

party, 50. 
executor de son tort not sufficient^ ib, 
retainer by. — See Retaineb. 
powers of, how affected by Statute of Limitations, 

125. 



B. 

Real estate, application of, for payment of debts, 57. 

descended estate, where bond or covenant binding the heirs, 

57, 58. 
Statute of WiUs, 58. 

Fraudulent Devises, 59. 
Sir S. Bomilly's, 60. 
11 Geo. IV. & 1 Wm. IV. c. 47, 61. 
8 & 4 Wm. rV. c. 104, ib. 

effect of, 63, 64. 
alienation by heir or devisee, effect of, 64. 

what constituted, 64, 65. 
deposit of title deeds by heir or devisee, effect of, 

65—67. 
statute 32 & 33 Vict. c. 46, 67. 
order of application of real estate in payment of 

debts. — See Assets. 
residuary, specific, 83 — 86. 
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Rents, arrears of. — See Specialty Debt. 

effect of 32 & 33 Vict c. 46, 26. 
See Mesne Rents and Profits. 

Residuary devise, specific. — See Real Estate. 

Retainer, right of, 29, 30. 

how defeated, 30. 



S. 
Secured. — See Creditor. 

Simple contract debts. — See Debts. 

Specialty debts. — See Debts. 

those in which heirs are bound, 18. 

debt for arrears of rent, ranked as, 19. 

assignee for value of voluntary bond ranked as specialty 

creditor, 24. 
effect of statute 32 & 33 Vict. c. 46, 24, 25, 67. 
liability to contribute under Companies Act, 1862, is in 

the nature of, 18, 25. 

Specific bequests. — See Assets, Judgment. 

Specific devisee. — See Assets. 

Sterndale v. Hankinson, rule in, 141—144. 

how affected by 3 & 4 Wm. IV. c. 27, 142. 



T. 

Testamentary expenses not mentioned in judgment for administration, 9. 

what, 12. 
include costs of administration action, 150. 

Trusts for payment of debts, 68. — And see Assets. 



U. 

Unsecured. — See Creditor. 

V. 

Valuation.— See Annuities, Bankruptcy. 

M 



ft 
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VOLUNTART bonds and covenants, 19 — 21. 
in what order paid, 19. 

reason of preference over legatees and appointees, 20, 21. 
sufficient to maintain creditor's suit, 21, 41. 
preferred to interest, when, 21. — See Specialty Debt. 

Voluntary bills of exchange and promissoiy notes. Are they payable out 
of assets? 21—23. 
assignee of debt, action by, 41. 



W. 



Wilful neglect and default, what, 51. 

account with. — See Account. 



THE END. 
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Civil La>^.— By Sir GEOBGE BOWYEB, D.C.L., Boyal 
Svo. 1848. 18«. 

Bowyer's Introduction to the Study and Use 
of the Civil Law.— By Sir GEOBGE BOWYEB, D.C.L. 
Boyal 8vo. 1874. 6«. 

Cumin's Manual of Civil Law, containing a Translation 
of, and Commentary on, the Fragments of the XIL Tables, and 
the Lislitutes of Justinian ; the Text of the Institutes of Gains and 
Justinian arranged in parallel columns ; and the Text of the Frag- 
ments of XJlpian, &c. By P. CUMIN, M.A., Barrister-at-Law. 
Second Edition. Medium 8vo. 1865. ISs. 

COLLISIONS.— Lowndes' Admiralty La^Ar of Collisions 
at Sea.— 8vo. 1867. 7». 6rf. 

Marsden on Maritime Collision. — A Treatise on the 
Law of Collisions at Sea. With an Appendix contaming Extracts 
from the Merchant Shipping Acts, the International Begulations 
(of 1863 and 1880) for preventing CollisionB at Sea ; and local Bules 
for the same purpose in force in the Thames, the Mersey, and else- 
where. By REGINALD G. MABSDEN, Esq., Barrister-at-Law. 
Demy 8vo. 1880. 12«. 

*«^ A U tUmcUurd Law WorJu are kept in Stock, in law calf and other bindings* 
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COLONIAL LAW.^Clark's Colonial Law.— A Summary of 
ColoiiiBl Law and Practice of Appeals from the Plantations. 8vo. 
1834. 1/. 4f. 

COMMENTARIES ON THE LAWS OF ENGLAND.— Bedford.— 

Vide « Examination Gnides." 
Broom and Hadley's Commentaries on the 
Laws of England.— By HERBERT BROOM, LL.D., of 
the Inner Temple, Barrister-ai-Law ; and EDWARD A. HAD- 
LEY, M.A., of Lincoln's Inn, Barrister-at-Law ; late Fellow of 
Trinity GolL, Cambridge. 4 vols. Syo. 1869. {Publi8hedatZl.Zs.) 

Net li. Is, 
Nothing that oould be done to make the work tweftil and handy has been left 
nndona." — Law Journal. 

COMMERCIAL LAW.— Goirand's French Code of Com- 
merce and most usual Commercial Laws. 
With a Theoretical and Practical Commentary, and a Compendium 
of the judicial organization and of the course of procedure before 
the Tribunals of Commerce; together with the text of the law; 
the most recent decisions of the Courts, and a glossary of French 
judicial terms. By LEOPOLD GOIRAND, Licend^ en droit. 
In 1 vol. (850 pp.). Demy Svo. 1880. 21. 2s. 

Levi. — Vide " International Law." 

COMMON LAW,— Archbold's Practice of the Queen's 
Bench, Common Pleas and Exchequer Divi- 
sions of the High Court of Justice in Actions, 
etc., in which they have a common jurisdic- 
tion.— Thirteenth Edition. By SAMUEL PRENTICE, Esq., 
one of Her Majesty's Counsel. 2 vols. Demy 8vo. 1879. 8^ 3s. 

Ball's Short Digest of the Common Law; being 
the Principles of Torts and Contracts. Chiefly founded upon the 
works of Addison, with lUustrative Cases, for the use of Students. 
By W. EDMUND BALL, LL.B., late "Holt SchoUr " of Gray's 
Inn, Barrister-at-Law and Midland Circuit. Demy8vo. 1880. 16«. 

" The principles of the law are very clearly and concisely stated, and, as far as we 
have been able to test them, the illustrated cases appear to have been well chosen. 
Mr. Ball has produced a book which deserves to become popular among those for 
whom it is intended." — Lcue Journal^ June 5, 1R80. 

" Likely to become a favourite with law students in both branches of the profession. 
.... The book is clearly written, well arranged, well printed, and well indexed." 

Chitty.— Vide " Forms." Foulkes.— Vide " Action.'* 

Fisher.— Fide " Digests." Prentice.— Fufe "Action. 

Shirley.— Fide "Leading Cases." 

Smith's Manual of Common La-w. — ^For Practitioners 
and Students. A Manual of Common Law, comprising the funda- 
mental principles and the points most usually occurring in daily 
life and practice. By JOSLA.H W. SMITH, B.C.L., Q.C. 
Ninth Edition. 12mo. 1880. 14<. 

COMMONS AND INCLOSURES.— Chambers' Digest of the 
Law relating to Commons and Open Spaces, 

including Public Parks and Recreation Grounds, with various official 
documents ; precedents of by-laws and regulations. The Statutes in 
full and brief notes of leading cases. By GEORGE F. CHAM- 
BERS, of the Inner Temple, Esq., Barrister-at-Law. Lnperial 
Svo. 1877. 6«. 6<i. 

Cooke on Inclosures.— With Forms as settled by the 
Indosure Commissioners. By G. WINGROVE COOKE, Esq., 
Barrister-at-Law. Fourth Edition. 12mo. 1864. 16s. 

*^* AU ttandard Law Worki are kept in Stockf in law calf and other himdings. 
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COMPANY LAW.— Palmer.— Fitfc "Conveyancing." 

Palmer's Shareholders* and Directors' Com- 
panion. — A Manual of every-day Law and Practice for Pro- 
moters, Shareholders, Directors, Secretaries, Creditors and Solicitors 
of Companies, nnder the Companies' Acts, 1862, 1867, and 1877. 
Second Edition. By FRANCIS B. PALMER, Esq., Barrister-at- 
Law, Author of "Company Precedents." 12mo. 1880. Net^ 2s. 6d, 

Thring.— Ficte "Joint Stocks." 

CONTINGENT REMAINDERS.- An Epitome of Fearne on 
Contingent Remainders and Executory De- 
vises. Kitended for the Use of Students. By W. M. C. Post 
8vo. 1878. 6*. 6d. 

"An aoquaintanea with Fearne is indlipeoMble to a student who denlrM to be 
thoroughly gnranded in the common law relating to real property. Suclk student will 
lind a pernaal of this epitome of sreat value to him." — Law Joitmal. 

CONSTITUTIONAL LAV?.— Bo>vyer'8 Commentaries on 
the Constitutional Law of England.— By Sir 
GEO. BOWYEK, D.C.L. Second Edition. Royal 8vo. 1846 12. 2«. 

Haynes. — Vide " Leading Cases." 

CONTRACTS.— Addison on Contracts.— Being a Treatise on 

the Law of Contracts. By C. G. ADDISON, Esq., Author of 

the *• Law of Torts." Seventh Edition. By L. W. CAVE, Esq., one 

of Her Majesty's Connself Recorder of Lincoln. Eoyal 8vo. 

1876. IZ. 18s. 

"At present this is by fu* the best book upon the Law of Oontract possessed by tbe 
Professioii, and it is a thoroughly practical book."— Zow Times, 

Ball.— 7ufe "Common Law." 

Leake on Contracts. — ^An Elementary Digest of the Law 
of Contracts (being a new edition of " The Elements of the Law of 
Contracts''). By STEPHEN MARTIN LEAKE, Barristex at 
Law. 1 vol. Demy 8vo. 1878. IZ. 18s. 

Pollock's Principles of Contract at Law and in 

Equity ; being a Treatise on the General Principles relating to the 

Validity of Aigreements, with a special view to the comparison of 

Law and Equity, and with references to the Indian Contract Act, 

and occasionally to American and Foreign Law. Second Edition. 

By FREDERICK POLLOCK, of Lincoln's Inn, Esq.. Barrister-at- 

Law. Author of *' A Digest of the Law of Partnership.'' Demy 

8vo. 1878. IL 6». 

The late Liord Ohief Justioe of England In his Judgrment in MttropoUtan Railtoay 
Oonwanyv. BrogdM and othert, said, "The I^w is well put by Mr. Frederick 
Pollook in bit very able and learned work on Contracts."— 77ie Times. 

**FoT the purposes of the student there is no book equal to Mr. foUock's."— The 
Economist. 

*' He has sacceeded in writing a book on Oontraots which the working lawjer will find 
as usefhl for reference as any of its predecessors, and wbich at the same time will giro 
the student what he will seek for in vain elsewhere, a complete rationale of the law."— 
Law Magatine and Meview. 

** We see nothing to qualify in the praise we bestowed on the first edition. The chapters 
on unlawful and impossible sgreements are models of full and clear tresAment.'*— Solicitors^ 
JovmaL 

Smith's La>Ar of Contracts.— By the late J. W.SMITH, 
Esq., Author of ** Leading Cases," &c. Seventh Edition. By 
VINCENT T. THOMPSON, Esq., Barrister-at-Law. Demy 8vo. 

1878. 11. Is. 

" We know of few books equally likely to benefit the stndent, or marked by tuoh dia- 
tlngnished qualities of incidity, order, and accuracy as the work before vi6."'-8olicitors^ 
Journal. 

*^* AU itanda/rd Law Works art ktpt in Stock, in la/w calf and other bindings. 
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CONVICTIONS-'Paley's Law and Practice of Sum- 
mary Convictions under the Summary Juris- 
diction Acts, 1848 and 1879; induding Proceedings 
preliminazy and subeequent to Convictions, and the responsibility 
of convicting Magistrates and their Officers, with Forms. Sixth 
Edition. By W. H. MACNAMARA, Esq., Barrister-at-Law. 
Demy 8to. 1879. II, 4i. 

Stone.— Tide '* Petty Sessions.*' 
Templer. — Vide "Snmmaiy Convictions." 
Wigram.— Ftde « Jnstiee of the Peaoa" 
CON VEYANCINa-Dart.— Fide ''Vendors and Pnichasers." 

Green>vood'8 Manual of Conveyancing.— A Manual 

of the Practice of Conveyancing, showing the present iVactice 

relating to the daily routine of Conveyancing in Solicitors' Offices. 

To wMch are added Concise Common Forms and Precedents in 

Conveyancing; Conditions of Sale, Conveyances, and all other 

Assurances ia constant use. Sixth Edition, thoroughly revised. By 

HARRY 6REENlV00D,M.A.,E8q., Barrister-at-Law. Aathor 

of "Recent Real Property Statutes, consolidated with Notes.*' 

Demy 8vo. {In the press.) 

" A careful study of these pages would probably arm a diligent clerk with as much 

useful knowledge as he might otherwise take years of desiiltory questioxiing and 

observing to acquire." — SoLicitort JowrndL. 

"The young solicitor will find this work almost invaluable, while the members of 
^e higher branch of the profession may refer to it with advantage. We have not met 
with any book that fiurnishes so simple a gidde to the management of business 
entrusted to articled clerks." 

Haynes.— Tick " Leading Cases." 

Martin's Student's Conveyancer. — ^A Manual on the 
Principles of Modem Conveyancing, illustrated uid enforced by a 
Collection of Precedents, accompanied by detailed Remarks. Part I. 
Purchase Deeds. By THOMAS FREDERIC MARTIK, SoUdtor. 

DemySvo. 1877. 5«.6(2. 

" Should be placed in the hands of every student." 

Palmer's Company Precedents. — ^For use in relation 
to Companies subject to the Companies' Acts, 1862 to 1880. 
Arranged as follows : — Agreements, Memoranda and Articles of 
Association, Prospectus, I^solutions, Notices, Certificates, Deben- 
tures, Petitions, Ordent, Reconstruction, Amalgamation, Arrange- 
ments, Private A cts. With Copious Notes. Second Edition. By 
FRANCIS BEAUFORT PALMER, of the Inner Temple, Esq., 
Barrister-at-Law. Royal 8vo. 1881. {Nearly ready,) 12. 10«. 

OPINIONS OP THE PRESS ON THE FIRST EDITION. 
" There hod never, to our knowledge, been anv attempt to collect and edit a body 
of Forms and Precedents exclusively relating to the formation, working and winding- 
up of companies. This task Mr. Palmer has taken in hand, and we are glad to say 
with much success. . . . The information contained in the 650 pages of the volume 
is rendered easily accessible by a ffood and full index. The author has evidently not 
been sirring of labour, and the miits of his exertions are now before the l&geX pro- 
fession in a work of great practical utility." — Law Magaxbie. 

" To those concerned in getting up companies, the assistance ffiven by Mr. Palmer 
must be very valuable, because he does not confine himself to bare precedents, but 
by intelligent and learned commentary lights up, as it were, eaoh step that he takes. 
The volume before us is not, therefore, a book oi precedents merely, but, in a neater 
or less degree, a treatise on certain portions of the Companies' Acts of 1862 and 1867. 
There is an elaborate index, and the work is one which must commend itself to the 
profession."— Caio Times. 

"The precedents are, as a rule, exceedingly well drafted, and adapted to companies 
for almost every conceivable object. So especially are the forms of memoranda and 
articles of association ; and these will be found extremelv serviceable to the con- 
veyancer. . . . AU the notes have been elaborated with a thoroughly scientific 
knowledge of the principles of company law, as well as with copious references to 
the cases substantiating the principles. . . . We venture to predict that his notes 
will be found of great utility in guiding opinions on many complicated questions of 
law and practice. — Late Journal. 

*^* AU Standard Law Works are kept in Stock, in law calf and other Inndings. 
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Prideaux's Precedents in Conveyancing.— With 

Dissertations on its Law and Practice. Ninth Edition. By 

FREDERICK PRIDEAUX, late Professor of the Law of Real and 

Personal Property to the Inns of Conrt, and JOHN WHITCOMBB, 

Esqrs., Barristers-at-Law. 2 vols. Royal 8vo. 1879. Nety Zl, 10«. 

" We have been always accustomed to view *EMdeaux' as the most iiaeful work 

ont on conveyancinflT* It combines conciseness and clearness in its precedents 

with aptness and comprehensiveness in its dissertations and notes, to a degree superior 

to that of any other work of its kind." — Lavo Journal. 

" Prideaaz has become ao indispensable part of the Conveyancer's library 

The new edition has been edited with a care and accuracy of which we can hardlv speak 

too highly The care and completeness with which the dissertation has 

been revised leaves us hardly any room for criticism.**— 3o/ieitor«' Journal. 

" Tbe volames are now something more than a mere collection of precedents ; they 
contain most vaJnable dissertations on the law and practice with reference to conveyancing, 
lliese dissertations are followed bj the precedents on each subject dealt with, and are in 
themselves oondeaied treatises, embodying all the latest cases and statate law."— law Thnu, 

COPYRIGHT.-Phillips* Law of Copyright in Works of 
Literature and Art, and in the Application of Designs. With 
the Statutes relating thereto. By C. P. PHILLIPS, Esq., Bar- 
rister-at-Law. Syo. 1863. 12f. 

CORONERS.— J ervis on the Office and Duties of 
Coroners. — ^With Forms and Precedents. Fourth Edition. By 
B.£.MELSHEIMER,E8q.,Barristerat-Law. PostSvo. 1880. 12«. 

COSTS. — Morgan and Davey's Treatise on Costs in 
Chancery.— By GEORGE OSBORNE MORGAN, M.P., 
one of Her Majesty's Counsel, and HORACE DAVEY, M.A., one 
of Her Majesty's CounseL With an Appendix, containing Forms 
and Precedents of Bills of Costs. 8vo. 1866. 11, It. 

Scott's Costs in the High Court of Justice 
and other Courts. Fourth Edition. By JOHN SCOTT, 
of the Inner Temple, Esq., Barrister-at-Law, Reporter of the Com- 
mon Pleas Division. Demy Svo. 1880. 11. 6«. 
"Mr. Scott's introductory notes are very useful, and the work is now a compendium 

on the law and practice regardlnff costs, as well as a book of precedents." — Law Times. 
" This new eduion of Mr. Hoott s well-known work embodies the changes effected 

since the Judicature Acts, and, so far as we have examined it, appears to be accuiate 

and com.'ploio.'*— Solicitors' Journal. 

Scott's Costs in Bankruptcy and Liquidation 
under the Bankruptcy Act, 1869. Royal 12mo. 
1873. Net, 8«. 

Summerhays and Toogood's Precedents of 
Bills of Costs in the Chancery, Queen's 
Bench, Common Pleas, Exchequer, Probate 
and Divorce Divisions of the High Court of 
Justice, in Conveyancing, Bankruptcy, the Crown Office, Lunacy, 
Arbitration under the Lands Clauses Consolidation Act, the Mayor's 
Court, London ; the Coimty Courts, the Privy Council, and on 
Passing Residuary and Succession Accounts ; with Scales of Allow- 
ances and Court Fees, the Law Society's Scale of Commission in 
Conveyancing ; Forms of Affidavits of Increase, and Objections to 
Taxation. By Wm. FRANK SUMMERHAYS, Solicitor, and 
THORNTON TOOGOOD. Third Edition, Enlarged. Royal 8vo. 

1879. 11. l8. 

<*Tn the volume before as we have a very complete manual of taxation. The work is 
beautifully printed and arranged, and each item catches the eye instantly.**— Zaw 
Journal. 

Webster's Parliamentary Costs.— Private Bills, 

Election Petitionsi Appeals, House of Lords. By EDWARD 

WEBSTER, Esq., of the Taxing and Examiners* Office. Third 

Edition. Post Svo. 1867. 20«. 

** All itandard Law Workt are kept in Stock, m law caff and other bindings, 
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COUNTY COURTS.— Pitt-Lewis' County Court Prac- 
tice.— A Complota Pnetiee of the CoimtyCourtf, inclndiiig Admi- 
raltj and Bankrnptcy, embodying the Acts, Bolee, Fo nna a n d Coet s, 
wltli Additional Forms and a Fnll Index. By 6. PITT-LEWIS, 
(d the Middle Temple and Western Circoit, Esq., Barrister-ai-Law, 
sometime Holder of the Stadentship of the Four Inns of Court, 
assisted by H. A. Ds Coltab, of the Middle Temple, Esq., 
Banister-at-Law. In 2 yoIs. (2028 pp.). DemySvo. 1880. 22.2s. 

SUMMAKT OF CONTIHTB. 

Vol. L ffistoEy, Constitution, and Jnrisdietion (indnding Prohibition 
and Mandamns), Practice in all ordinaiy Actions including Actions nnder 
the BiHs of Exchange Acts, in Ejectment^ in Bemitted Actions, and in 
Replevin), and on Appeals, witii Appendioee^ &c. Sold weparctdy, wUk 
Index. 30s. 

Vol. n. Practice in Admiralty, Probate, Bankruptcy, and under Special 
Statutes, with Appendices, Index, Ac. Sold tepanUdy. 26s. 

"The late Lord Chief Justiee of England in his written judgment in 
St/ooke V. Taylor^ says, *The law as to the diilerenee between set-off 
and eonnter-elsim is correctly stated by Kr. Pitt-Lewis, in his yery 
nsefnl work on County Court Prmetice.'" — See Law Times ReporU, 
October 16, 1880, p. 204. 

'* It is Tory elearly written, and if always practieaL ... Is likely 
to beeome the standard County Court practiee.'* — SoUeitor^ JowmaL 

*'One of the best books of praetiee whieh is to be found in our legal 
literature." — Law Times, 

** We haTO rarely met with a work displaying more honest industry 
•n the part of the author than the one before us." — Law Journal, 

" Kr. Pitt-Lewis has, in faet, aimed— and we are glad to say suceess- 
fUly— at providing for the County Courts' praetitioner what < Chitty's 
Archbold' and * Daniell's Chancery Praetiee' have long been to practi- 
tioners in the High Court*' — Law Magazine, 

CRIMINAL LAW.— Archbold's Pleading and Evidence 
in Criminal Cases.— With the Statutes, Precedents of 
Indictments, &c., and the Ei^idence necessa^ to support them. 
Nineteenth JSdition, includ ing the Practice in Criminal Proceedings 
by Indictment. By WILLIAM BBUCE, Esq., Barrister-at-Law, 
and Stipendiary Magistrate for the Borough of Leeds. Boyal 12mo. 
1878. 12. lit. 6d. 

Roscoe's Digest of the Law of Evidence in 
Criminal Cases.— Ninth Edition. By HORACE SMITH, 
Esq., Barrister-at-Law. Boyal 12mo. 1878. lllU.6d. 

Russeirs Treatise on Crimes and Misdemea- 
nors.— Fifth Edition. By SAMUEL PRENTICE, Esq., one of 
Her Majesty's Counsel 8 vols. Royal 8yo. 1877. 51. lbs. 6d. 

" Wbat better Digest of Criminal Law oonld we possibly hope for tban 'Riuaell on 
Crimes T ' "— iSVr James Ftt^mes Stephen's Speech on OodWecMon. 

'* No more trustworttay anthority, or more exhaustiye expositor than 'Rnasell' can be 
eonanlted." — Law Magazine ami Review. 

** Alterations have been made in the arrangement of the work which without interfering 
with the genera! plftn are sniflcient to show that great care and thought have been 

bcHtowed We are amazed at the patience, indnntry and skill which are exhibited 

in the collection and arrangement of all this mass of learning." — The Tvmet. 

Shirley's Sketch of the Criminal La>^.— By W. 

SHIRLEY SHIRLEY, M.A., Esq., Barnster-at-Law, Author of 

«* Leading Cases made Easy," assisted by C. M. ATKINSON, M.A., 

Esq., Barrister-at-Law. I)emy 8vo. 1880. 7». 6d. 

" As a primary introduction to Criminal Law, it will be found yery acceptable to 

Students."— Zat0 Students Journal, November 1, 1880. 

*«* AH standard Lorn Works are kept in Stock, in lano ealf and other bindings. 
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CROSSED CHEQUES ACT— Cavanagh.— Firfc "Money Securi- 
ties." 
W eLlk.er.—Vide "Banking." 

DECREES.— Seton.— Ftde " Equity." 

DIARY.— Lawyer's Companion (The), Diary, and La^v 
Directory for 1881.— For the use of the Legal Profession, 
Public Companies, Justices, Merchants, Estate Agents, Auctioneers, 
&c., &c Edited by JOHN THOMPSON, of the Inner Temple, 
Esq., £arrister-at-Law ; and contains a Digest of Kecent Cases on 
Costs ; Monthly Diary of County, Local Government, and Parish 
Business; Oaths in Supreme Court; Summary of Leg^lation of 
1880; Alphabetical Index to the Practical Statutes; a Copious 
Table of Stamp Duties; Legal Time, Interest, Discount, Income, 
Wages and other Tables; Probate, Legacy and Succession Duties ; 
and a variety of matters of practical utility. Published Annually. 
Thirty-fifth Issue. {Now ready,) 

The work also contains the most complete List published of Town and 

Countxy Solicitors, with date of admission and appointments, and is issued 

in the following forms, octavo size, strongly bound in cloth : — », d, 

1. Two days on a page, plain 5 

2. The above, mTEBLSAVED for Attbndanobs . . .70 

3. Two days on a page, ruled, with or without money colnmmi 5 6 

4. The above, dttbrlbavsd for Attxmdanoes . . . .80 
6. Whole page for each day, plain 7 6 

6. The above, iNTEaLBAVED for Attendanobs . . .96 

7. Whole page for each day, ruled, with or without money 

columns 86 

8. The above, inteblbaved for Attendanoes . . • 10 6 

9. Three days on a page, rulM blue lines, without money 

columns .. ••...••60 

The Diary contains memoranda of Legal Butinesi throughout the Tear, 

" An excellent work."— I%e Timei. 

** A publication wnich hss long ago secured to itself the fkvoar of the profesaion, and 
which, as heretofore, justifies by its contents the title assumed by it."— Zaw Journal. 

** Oontaina all the information which could be looked for in such a work, and gi^es it 
in a most convenient form and very oompletely. We may unhesitatingly recommend the 
work to our readers." — Solicitor^ Journal. 

** The ' Lawyer's Gompanion and Diary * is a book that ought to be in the possession oi 
every lawyer, iad of every man of business." 

•»The' Lawyer's Companion' is, indeed, what it is called, for it combines everything 
required for reference in the lawyer's office.** — Law Times. 

*' It is a book without which no lawyer's library or office can be complete." — Irish 
Uuo Times. 

*' This work has attained to a completeness which is beyond all praise."— i/c^Tt^n^ 
Post. 

DICTIONARY.— Wharton's Law Lexicon.— A Dictionary of 
Jurisprudence, explaining the Technical Words and Phrases employed 
in the several Departments of English Law ; including the various 
Legal Terms used in Commercial Transactions. Together with an 
Explanatory as well as Literal Translation of the Latin Maxims 
contained in the Writings of the Ancient and Modem Commentators. 
Sixth Edition. Enlarged and revised in accordance with the 
Judicature Acts, by J. SHIBESS WILL, of the Middle Temple, 
Esq., Barrister-at-Law. Super royal 8vo. 1876. 2/. 29. 

**A8 a work of reference for the library, the handsome and elaborate etiittcn of 
* Wharton's Iaw Lexicon ' which Mr. Shiress Will has produced inuat supcisede all former 
issues of that well-known work."— ikito Ma{fagine and Revieie. 

** No law library is complete without a law dictionary or law leiioon. To the practi- 
tioner it is aJways useful to have at hand a book where, in a small compass, he can find 
an explanation of terms of infrequent occurrence, or obtain a reference to statutes on 
mo»t subjects, or to books wherein particular subjects are treated of at full length. To the 
student it ia sJmost indispensable.' —.^t(> Timet. 

*«* AU standard Law Works a/re kepi in Stocky in law ealfand other bindings. 
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DIGESTS.— Bedford.— Fide " ExaminAtioii Guides." 
Chambers'— Fid« « PabUc Health." 

Chitty*8 Equity Index.— Chitty'i Index to all ihe Reported 
Camei^ and Statutes, in or relating to the Principles, Pleading, and 
Practioe of Eqnity and Bankruptcy, in the several Ckmrts of Equity 
in England and Ireland, the Privy Council, and the House of Lords, 
from the earliest period. Third Edition. By J. MACATJLAT, 
Esq., Bazrister-at-Law. 4 vols. Boyal Sva 1858. 72. 7<. 

Fisher's Digest of the Reported Cases deter- 
mined in the House of Lords and Privy Council, and in the 
Courts of Common Law, Divorce, Pn>bate, Admiralty and Bank- 
ruptcy, from Michaehnas Term, 1766, to Hilary Term, 1870 ; 
with References to the Statutes and Rules of Court. Founded on 
the Analytical Digest by Harrison, and adapted to the present 
practice of the Law. By R. A. FISHER, Esq., Judge of the 
County Courts of Bristol and of Wells. Five large volumes, royal 
8vo. 1870. {PMiaked at 121. 12f.) Net 62. 6«. 

Consolidated Supplemen t to above, during the 
yean 1870—1880. By T. W. CHITTY and J. MEWS, Esqrs., 
Barristers-at-Law. 2 vols. Royal 8vo. 1880. 32. 3<. 

{Continued Annually,) 
*' Mr. FidMr*! DIgeit is a wondCTfnl work. It is a minde of hvmaa IndutiT.**— Jtfr. 
JmsUct WiUM, 

'* I think it would be very difficult to improve npon Mr. Flihef's *CoBnBOD Law 
Digest' "—air Jamei FUtfanui SUpKm, om Cod^teaUim. 
Godefroi.— Fufc "Trusts and Trustees." 
Leake.— Fide "Real Property" and *• Contracts." 
Notanda Digest in La-w, Equity, Bankruptcy, 
Admiralty, Divorce, and F*robate Cases. — By 
H. TUBOR BODDAM, of the Inner Tempie, and HARRY 
GREENWOOD, of Lincoln's Inn, Esqrs., Barristers-at-Law. 
Tliird Series, 1873 to 1876 inclusive, half-bound. Net, 12. 11«. 6d 
IHtto, Foarth Series, for the yean 1877, 1878, and 1879, with Index. 

Each, net, 11. Is. 
Ditto, ditto, for 1880, Plain Copy and Two Indexes, or Adhesive Copy 
for insertion in Text-Books (without Index). Annnal Subscription 
payable in advance. Net, 21s. 

*«* The numbers are issued regularly every alternate month. 
Each number contains a concise analvsis of every case reported 
in the Law Reports, Law Journal, Wuldy Reporter, Law Times, and 
the Irish Law Reports, up to and including the cases contained in the 
parts for the current month, with references to Text-books, Statutes, 
aud the Law Reports Consolidated Digest, and an alphabshoal 
INDEX of the sabjectB contained in kaoh numbsb. 
Odger.— Fide " Libel and Slander." 
Pollock.— Fide " Partnership." 
Roscoe.— Fide « Criminal Law ** and « Nisi Prius." 
DISCOVERY.— Hare's Treatise on the Discovery of 
Evidence. — Second Edition. Adapted to the Procedure in the 
High Court of Justice, with Addenda, containing all the Reported 
Cases to the end of 1876. By SHERLOCK HARE, Barrister-at- 
Law. PoBt8vo. 1877. 12». 

"The book is a useftil contribntion to our text-books on practioe."— AoUctfon' JowmaL 
'* We have read his work with considerable attention and interest, and we can speak in 
terms ot cordial praise of the manner in which the new procednre has been worked into 
the old material. ... All tlie sections and orders of the new legislation are referred 
to in the text, a sTnopflis of recent cases is given, and a good index completes the 
Yolome." — Law Titna, 

Seton.— Fufe "Equity." 
*«* AU standard Law Works are kept in Stock, in law caff and other bindings. 
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DISTRICT REQISTRIES.-Archibald.— Fide "Judges' Chambers 
Practice." 

DIVORCE,— Browne's Treatise on the Principles 
and Practice of the Court for Divorce and 
Matrimonial Causes: — With the Statutes, Rules. Fees 
and Forms relating tiiereto. Fourth Edition. (Including the 
Additional and Amended Rules, July, 1880.) By GEORGE 
BROWNE, Esq., Barrister-at-Law. Demy 8vo. 1880. 12. 4«. 

" The book la a dear, practical, and, so far as we have been able to test it, accurate 
expoeition of divorce law and procedure." — Solieitora^ Jourrutl. 

Haynes.— Fwk "Leading Cases." 

DOMICIL.— Dicey on the L,a>Ar of Domicil as a branch 

of the Law of England, stated in the form of 

Rules.— By A. V. DICEY, B.C.L., Barrister-at-Law. Author 

of " Rules for the Selection of Parties to an Action." Demy 8vo, 

1879. 18#. 

" The practitioner vill find the book a tlioronghly exact and tmstworttiy summary 
of the present state of the law/' — 7%4 J^pectator. 

Phillimore's(SirR.) Law of Domicil.— 870. 1847. »«. 

EASEMENTS.— Goddard's Treatise on the I^slw of 

Easements.— By JOHN LEYBOURN GODDARD, Esq., 

Barri8ter-«t-Law. Second Edition. Demy 8yo. 1877. 16«. 

" The book is inTaluable : where the cases are silent the author haa taken pains to 

asoertaiJi what the law would be if brought into qaestioii/'— itow JoumaL 

"Nowhere bas the subject been te«ated so ezhanatiyely, and, we may add, so sdentiil- 
cally, as by Mr. Ooddard. We recommend it to the most careful study of the law student, 
.as well as to the library of the practitioner.**— low TbnM. 

Innes' Digest of the English Law of Easements. 
— Second Edition. By Mr. Justice INNES, one of the Judges of 
Her Majesty's High Court of Judicature, Madras. Crown 8vo. 

1880. 4f. 
ECCLESIASTICAL LAW.— Dodd's Burial and other 

Church Foes and the Burial Act, 1880 :— With 
Notes. By J. THEODORE DODD, M.A., Barrister-at-Law. of 
Lincoln's Inn. Boyal 12mo. 1880. {Nearly ready.) 

Phillimore's (Sir R.) Ecclesiastical Law. — The 
Ecclesiastical Law of the Church of England. With Supplement, 
containing the Statutes and Decisions to -end of 1875. By SiB 
BOBEET PHILLIMOBE, D.C.L., Official Principal of the Arches 
Court of Canterbury ; Member of Her Majesty's Most Honourable 
Privy Council. 2 vols. 8vo. 1873-f 6. 8Z. 7». 6d. 

*«* The Supplement may be had separately, price 4«. 6<2., sewed. 
ELECTIONS — Brow^ne (G. Lathom.)— Ficie " Begistiation." 

FitzGerald.— Ftd€ "BaUot.*' 

Rogers on Elections, Registration, and Election 
Agency. — Thirteenth Edition, including Petitionb and Muni- 
cipal Elections and Begistration. With an Appendix of Statutes 
and Forms. By JOHN COEBIE CABTEE, of the Lmer Temple, 
Esq., and Midland Circuit, Barrister-at-Law. 12mo. 1880. 1^. 12<. 

" Petition has been added, setting forth the procedure and the dedsionfl on that 
subject ; and the statutes passed since the last edition are explained down to the 
Farliameutary Elections and Corrupt Ftactices Act (1880)."— 2%e Times. 

** We have no hesitation in commending the book to our readers as a useful and 
adequate treatise ui)on election law."— i8o/ie»/or«' Jowmal. 

" A book of long standing and for information on the common law of elections, of 
which it contains a mine of extracts from and references to the older authorities, 
wiU always be resorted to." — Law Journal. 

ENGLAND, LAWS OF,— Bo wye r.— Fide « Constitutional Law." 

Broom and Hadley.—Fuis" Commentaries." 
*«* AU ttandard Law Works art kept in Stock, in law ealf and otJut bmf^dngM, 
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EQUITY, and Vide CHANCERY. 

Seton's Forms ot Decrees. Judgments, Rnd 
Orders in the High Court or Justice and Courts 
of Appeal, haying especial reference to the Ohanoery Division, 
with PracticaL Notes. Fomth Edition. By B. H. LEACH, Esq. 
Senior Registrar of the Chancery Division ; F. G. A. WILLIAMS 
of the Inner Temple, Esq. ; and the late H. W. MAY, Esq. ; suc- 
ceeded by JAMES EASTWICK, of lincohi's Inn, Esq., Barristers- 
at-Law. 2 vols, in 8 piurts. Boyal Svo. 1877—79. 4L lOi. 

\* VoL n., Parts 1 and 2, separately, price each 12. 10& 
*' The Editors of this new edition of Seton deserve much praise for what is almost, if 
not a1)8olut<^y, an innovation in law books. In treating of any division of their snbiect 
thev have put prominently forward tiie result of the latest decisions, settling the law 
so rar as it is ascertained, thus avoiding much useless reference to older cases. . . . 
There can be no doubt that in a book of practice like Seton, it is much more important 
to be able to see at once what the law is than to know how it has become what it is ; 
and the Editors have evidently taken gi^eat pains to carry out this principle in pre- 
senting the law on each division of their labours to their readers." — The Ttme*. 

" Of all the editions of * Seton' this is the best. . . . We can hardly speak too 
highly of the industry and intelligence which have been bestowed on the preparation 
of the notes."— filolicitorj' JownuU. 

" Now the book is before us complete ; and we advisedly say eomplde, because it 
has scarcely ever been our fortune to see a more oofnpkU law book than this. Exten- 
sive in sphere, and exhaustive in treatise, comprehensive in matter, yet apixwite in 
details, it presents all the features of an excellent work . . . The index, extend- 
ing over 878 pages, is a model of comprehensiveness and accuracy. " — Lout JowncU, 

Smith's Manual of Equity Jurisprudence.— 
A Mamial of Equity Jniispradence for Practitioners and Students, 
founded on the Works of Story, Spence, and other writers, and on 
more than a thonaand saheequent cases, comprising the Fundamental 
Principles and the points of Equity usually occurring in G^eral 
Practice. By JOSIAH W. SMITH, B.C.L., Q.O. Thirteenth 
Edition. 12mo. 1880. 12«. 6(2. 

'*There is no disgulsiog the truth ; the proper mode to use this book is to lesm its pages 
by bssit."— £<N9 Moffaaint and BtHew. 

** It will be found as useful to the praotitioner as to the stndent.*— /SMMtorx* Journal. 

EXAMINATION GUIDES.— Articled Clerks' Journal and 
Examiner. Edited by EDWARD HENSLOWE BED- 
FOBD. Monthly, price 6d. Subscription payable in advance, 6«. 
per annum, post free. 

Bedford's Guide to the Preliminary Examina- 
tion for Solicitors.— Fourth Edition. 12mo. 1874. Net, ds. 

Bedford's Preliminary. — Containing the Questions and 
Answers of the Pireliminary Examinations. Edited by E. H. 
BEDFORD, SoUoitor (No. 16, May, 1871, to No. 48, July, 1879). 
{Diseontinued.) Sewed, net, each. Is. 

Bedford's Digest of the Preliminary Examina- 
tion Questions, with the Answers. Second Edition. 

{In the press,) 

Bedford's Preliminary Guide to Latin Gram- 
mar.— 12mo. 1872. Net, 8s 

Bedford's Intermediate Examination Guide to 
Bookkeeping.— Second Edition. 12mo. 1876. Net,2s,Qd, 

Bedford's Student's Guide to the Seventh Edi- 

. tion of Stephen's New Commentaries on the 
Laws of England. Demy 8vo. 1879. 12#. 

" Here is a book which will be of the greatest service to students. It reduces the 
* Ck>mmentarie8 ' to l^e form of question and answer . . . We must also give 
the author credit, not only for his selection of questions, bat for his answers thereto. 
These are models of fulness and conciseness, and lucky will be the candidate who caa 
hand in a paper of answers bearing a close resemblance to those in the work before 
vs." — LoHO Jowmdl. 

Bedford's Student's Guide to Smith on Con- 
tracts. Demy 8yo. 1879. 3s. 6(2. 
%* AU sbmdofrd Lorn works are kept in Stock, tn 2cmo coif and atker bindings. 
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EXAMINATION QUIDE8.— ^"<<mifd 

Bedford's Final Examination Digest : containing a 
Digest of the Final Examination Questions in matters of Law and 
Procedure determined by the Chancery, Queen's Bench, Common 
Pleas, and Exchequer Divisions of the High Court of Justice, and 
on the Law of Ileal and Personal Property and the Practice of 
Conveyancing. In 1 voL 8vo. 1879. 16«. 

** Will furnish students with a large armoury of weax)ons with which to meet the 
attacks of the examiners of the Incorporated Law Society. '' — Law Time*. 

Bedford's Final Examination Guide to Bank- 
ruptcy.— Third Edition. 12mo. 1877. 6*. 

Bedford's Outline of an Action in the Chan- 
cery Division. 12mo. 1878. Net^ 2». 6(i 

Butlin.— F«fe "Articled Clerks." 

Dickson's Analysis of Blackstone's Commen- 
taries.— In Charts for the use of Students. By FBEDERICK 
S. DICKSON. 4to. 10«. Cd. 

Haynes.— Ficfe "Leading Cases." 

Rubinstein and Ward.— ^^c** Articled Clerks." 

Shearwood's Student's Guide to the Bar, the 

SoJicitor's Intermediate and Final and the 

Universities I^gc^v Examinations.— With Suggestions 

as to the books usually read, and the passages therein to which 

attention should be paid. By JOSEPH A. SHEARWOOD, RA., 

Esq., Barrister-at-law, Author of *' A Concise Abridgment of the 

Law of Eeal Property," &c. Demy 8vo. 1879. 6«. 6d. 

*' A work which will be very acceptable to candidates for the various ezaminations, 

any student of average intelligence who oonscientiouiily follows the path and obeys the 

instructions given him by the author, need not fear to present himself as a candidate 

for any of the ezaminations to which thia book is intended as a guide.** — Law JoumaL 

EXECUTORS.— Macaskie's Treatise on the La^A^ of 
Executors and Administrators, and of the Adminis- 
tration of the Estates of Deceased Persons. By STUART MA- 
CASKIE, of Gray's Inn, Esq., Barrister-at-Law. {Nearly ready.) 
"Williams' Law of Executors and Adminis- 
trators.— By the Rt. Hon. Sir EDWARD VAUGHAN 
WILLIAMS, late one of the Judges of Her Majesty's Covrt of 
Common Pleas. Eighth Edition. By WALTER VAUGHAN 
WILLIAMS and ROLAND VAUGHAN WILLIAMS, Esqrs., 
Barristers-at-Law. 2 vols. Royal Svo. 1879. 3Z. 16«. 

" A treatise which occupies a unique iwsition and which ia recognised by the 

Bench and the profession aa having paramount authority in the domain of law with 

which it deals.— 2kit9 Journal. 

EXECUTORY DEVISES.— Fearne.— Fide "Contingent Remainders." 

FACTORY ACTS.^Notcutt's La>^ relating to Factories 
and AA^orkshops, with Introduction and Ex- 
planatory Notes. Second Edition. Comprising the Factory 
and Workshop Act, 1878, and the Orders of the Secretary of State 
made thereunder. By GEO.JARVIS NOTCUTT, Solicitor, formerly 
of the Middle Temple, Esq., Barrister-at-Law. 12mo. 1879. 9s. 
" The task of elucidatinff the provisions of the statute is done in a maimer that 

leaves nothing to be desired." — Birmingham Daily Oagette. 

FARM, LAW OF.— Addison ; Cooke.— Fufe "Agricultural Law." 

Dixon's La'W of the Farm. — A Digest of Cases connected 

with the Law of the Farm, and including the Agricultural Customs of 

England and Wal es. F ourth Edition. (Including the " Ground Game 

Act, 1880.") By HENRY PERKINS, Esq., Barrister-at-Law and 

Midland Circuit. Demy 8vo. 1879. 11, 6s, 

** It is impossible oot to be struck with the extraordinary research that mast have been 
used in the compilation of sudi a book as this."— ikiio Journal. 

%* AU standa/td Law Works wt kept in Stocky in Iom oaJS and other bindings. 
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FINAL EXAMINATION DICEST.-Bedford.— Fide "Examination 

Gnidea." 
FIXTURES. -Amos and Ferard on Fixtures.— Second 

Edition. Boyal Sva 1847. 16i. 

FOREIGN aUDGMENTS.—Piggott's Foreign Judgments, 

their effect in the English Courts, the English 

Doctrine, Defences, Judgments in Rem, 

Status.— By F. T. PIGGOTT, M.A., LL.M., of the Middle 

Temple, Esq., Barrister-at-Law. Boyal 8vo. 1879. 15«. 

'* A uaefal and well-timed volume. "—^oie MagcutiM, Aaffurt, 1879. 

'*lfr. PlgKott writes under rtrong oonvioiion. bat he is uWays careftil to rest his 

arguments on authority, and thereby adds ooosiderably to the ndae of his handy Yolame." 

Im» Magasine arid Reviem^ Norember, 1879. 

FORMS.— Archibald.— Ficie ** Judges' Chambers Practioe." 

Chitty's Forms of Practical Proceedings in 
the Queen's Bench, Common Pleas and Ex- 
chequer Divisions of the High Court of Jus- 
tice: with Notes containing the Stututes, Bules and Practice 
relat ing t hereto. Eleventh Edition. By THOS. WILLES 
CHITTY, Esq. Demy 8vo. 1879. 11. 18». 

DanieU's Forms and Precedents of Proceed- 
ings in the Chancery Division of the High 
Court of Justice and on Appeal therefrom ; 
with Dissertations and Notes, forming a complete guide to the 
Practice of the Chancery Division of the High Court and of the 
Courts of Appeal Being the Third Edition of " DanieU's Chancery 
Forms." By WILLIAM HENRY UPJOHN, Esq., Student and 
Holt Scholar of Gray's Inn, &c., &c. Demy 8vo. 1879. 22. 2s, 

** Mr. Upjohn has restored the volume of ChaoceTy Forms to the place it held before 

the recent changes, as a trustworthy and complete collection of precedents.'*— iSoftcitort' 

'* We have had this work in practical use for some weeks, and so careftil is the noting 
np of the authorities, so clearly and concisely are the notes expressed, that we hare found 
it of as mach value as the ordinary text books on the Judicature Acts. It will be as nse- 
fnl a work to practitioners at Westminster as it wUl be to those in Lincoln s Lin.'*~£ais 
Times. 

FRENCH COMMERCIAL LAW.-Goirand.-Ftde^CommercialLaw." 

HIGHWAYS.— Baker's Law of Highways in England 

and W^ales, including Bridges and Locomotives. Comprising 

a succinct code of the several provisions under each head, the 

statutes at length in an Appendix ; with Notes of Cases, Forms, 

and copious Index. By THOMAS BAKER, of the Inner Temple, 

Esq., Barrister-at-Law. Boyal 12mo. 1880. 15t. 

" This is aistinctly a well-planned book, and cannot fail to be useful, not only to 

lawyers, but to those who may be locally engaged in the management of highways." — 

Law Journal. 

« The general plan of Mr. Baker's book is good. He groups together condensed 
statements of the effect of the provisions of the different Uignway Acts relating to 
the same matter, giving in all cases references to the sections, which are printed in 
full in the appendix. To e^h condensed section, or group of sections, he appends a 



note, stating concisely the effect of the decisions." — SolicUor^ Journal, November Wh, 

18S0.' 
" The work is clear, concise, and correct." — Lato Tunes, Oct. 2, 1880. 

Chambers' Law relating to Highways and 
Bridges, being the Statutes in full and brief Notes of 700 
Leading Cases; together with the Lighting Act, 1838. By GEO. 
F. CHAMBERS, Esq., Barrister-at-Law. Imperial 8vo. 1878. 1 8«. 
Shelford's La-w of Highways, including the General 
Highway Acts for England and Wales, and other Statutes, with 
copious Notes and Forms. Third Edition. With Supplement by C. 
MANLEY SMITH, Esq; 12mo. 1866. 15s. 

* * All standard Law Works ore kept in Stock, in law calf and other bindings. 
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INCLOSUR^.— Fu2e " Conunons." 

INDIAN LAW — Norton's Leading Cases on the Hindu 
Law of Inheritance.— 2 vols. Boyal 8vo. 1870-71. 

N€t, 22. 10«. 

INJUNCTIONS.— Seton.—Fu20 "Equity." 

INSURANCE.— Arnould on the Law of Marine Insu- 

pance.— Fifth Edition. By DAVID MACLAOHLAN, Esq., 

Banister-at-Law. 2 vols. Boyal Svo. 1877. 82. 

" Ai a text book, * Arnonld ' is now all the practitioner can want, and we oongratnlate 

the editor upon the Bkill with which he bae incorporated the new dedaionB.''— low Ttmu, 

Hopkins' Manual of Marine Insurance. — 8vo. 
1867. 18«. 

Lo>Arndes' The Law of Marine Insurance. — 
By RICHARD LOWNDES. Author of " The Admiralty Law 
of CollidoDS at Sea," "The Law of General Average." Demy 
8vo. (/» ike prtn,) 

INTERNATIONAL LAW — Amos' Lectures on Inter- 
national La>Ar. — ^Delivered in the Middle Temple Hall to the 
Students of the Inna of Court, by SHELDON AMOS, M.A., Pro- 
fessor of Jurisprudence (includuig International Law) to the Inns 
of Court, &c. Royal 8vo. 1874. 10». 6c2. 

Calvo's Le Droit International Theorique et 
Pratique Precede d'un Expose Historique 
des Progres de la Science du Droit des Gens. 
Troisifeme Edition. Par M. CHARLES C ALVO. 8 vols. Royal 8vo. 
VoL L 1880. Net, 15«. 

Dicey.— Fid« "Domidl." 

Kent's International Law. — Kent's Commentary on 

International Law. Edited by J. T. ABDY, LL.D., Judge of 

County Courts. Second Edition. Revised and brought down to 

the present time. Crown 8vo. 1878. 10«. 6c2. 

"Altogether Dr. Abdy has performed his task in a manner worthy of his reputation. 

Hia book will be oaefal not only to Lawyers and Law Students, for whom it was primarily 

intended, bat also for laymen.*— &>liei<0r«'Ji9iinMrf. 

Levi's International Commercial Law.— Being the 
Principles of Mercantile Law of the following and other Countries 
— viz. : England, Ireland, Scotland, British India, British Colonies, 
Austria, Belgium, Brazil, Buenos Ayres, Denmark, France, Grermany, 
Greece, Hans Towns, Italy, Netherlands, Norway, Portugal, Prussia, 
Russia, Spain, Sweden, Switzerland, United States, and Wiirtemberg. 
By LEONE LEVI, Esq., F.S.A., F.S.S., Barrister-at-Law, &c. 

Second Edition. 2 vols. Royal 8vo. 1868. lU 16s. 

Vattel's La>v of Nations.— By JOSEPH CHITTY, Esq. 

Royal 8vo. 1884. 12. 1«. 

Wheaton's Elements of International Law; 

Second English Edition. Edited with Notes and Appendix of 

Statutes and Treaties, bringing the work down to the present time. 

By A. C. BOYD, Esq., LL.B., J.P., Barrister-at-Law. Author of 

** The Merchant Shipping Laws." Demv 8vo. 1880. 11, lOs. 

**Mr. Boyd, the lateat editor, has added many naefQl notes; he has inserted in the 

Appendix public documents of permanent Talue, and there la the prospect that, as edited 

by Mr. Boyd, Mr. Wheaton's Tolnme will enter on a new lease of llfe.*'~3%« Timu, 

" Both the plan and execution of the work before us deseivea commendation. . . . 
The text of Wheaton is presented without alteration, and Mr. Dana's numbering of the 
sections is preserved. Mr. Boyd's notes, which are numeroua, original, and copious, are 
conveniently interspersed throughout the text ; but they are in a distinct type, and 
therefore the reader always knows whether he is reading Wheaton or Boyd. The 
I*;dex. which could not have been compiled wittiout much thought and labour makes the 
bookhandy for reference."— £a«o Journal, 

** Students who require a knowledge of Wheaton's text will find Mr. Boyd's Tolumo 
very convenient "—Zmo Magazine. 

JOINT OWNERSHIP.-Foster.—Ffde** Real Estate." 
*«* A U standard Law Workt an k€pt w Stock, in law calf and other hindingi. 
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JOINT STOCKS.— Palmer.— Fide " Gonyeyancing " and *< Company 
Law.** 

Thring's (Sir H.) Joint Stock Companies' La^w.— 
The Law and Praotioe of Joint Stock and other Companies, indnding 
the Companies Acts, 1862 to 1880, with Notes, Orders, and Bnles in 
Chancery, a Collection of Precedents of Memoranda and Articles of 
Association, and all the other Forms required in Making, Administer- 
ing, and Winding-up a Company ; also the Partnership Law Amend- 
ment Act, The Life Assurance Co mpanies Acts, and other Acts 
reUting to Companies. By Sib HENBT THBING, KC.B., The 
Parliamentarr CounseL Fourth tuition. By 6. A. R. FirZ- 
GERALD, Esq., M.A., Barrister-at-Law, and late Fellow of St. 
John's College, Oxford. Demy 8vo. 1880. 1^. 5a. 

"This, as the work of the origizud draughtsman of the Oompanles' Act of I86S, and 
wall-known Parlismentur connaul. Sir Henry Thring is naturally the highest authority 
on the ■abject."~7%« TImm. 

" One of its most valuable features is its collection of precedents of Memoranda and 
Articles of Association, which has, in this Edition, been largely increassd and im- 
proTod."— Xow Jourtud, Oetobtr 80, 1880. 

Jordan's Joint Stock Companies.— A Handy Book of 
Practical Instmctions for the Formation and Management of Joint 
Stock Companies. Sixth Edition. 12mo. 1878. Nd, 2s, 6d. 

JUDGES' CHAMBERS PRACTICE— Archibald's Forms of 
Summonses and Orders, with Notes for use at Judges' 
Chambers and in the District Eegistries, By W. F. A. AKCHI- 
BALD, M.A., of the Inner Temple, Barrister-at-Law. Boyal 12mo. 
1879. 12«. 6d. 

'* The work is done most thoroughly and yet concisely. The practitioner will find 
plain directions how to proceed in all the matters connected with a common law 
action, interpleader, attachment of debts, mandamut, injimction — indeed, the whole 
jurisdiction of tilie common law dlylsions, in the district registries, and at Judges' 
chambers."— £aw Tbnu. 

** A clear and well-digested vade M«nMi, which will no doubt be widely used by the 
profession."— law Menfosine. 
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JUDGMENTS.— Piggott.—Fu2e ''Foreign Judgments.' 

"Walker's Practice on Signing Judgment in 
the High Court of Justice. With Forms. By H. H. 
WALEEB, Esq., of the Judgment Department, Exchequer Division. 

Grown Syo. 1879. is. 6(2. 

**The book undoubtedly meets a want, and furnishes Infimnation available for almost 
erery branch of practice." 
'* We think that solicitors and their derks will find it extremely useful.''— £aio Journal. 

JUDICATURE ACTS.— Ilbert's Supreme Court of Judi- 
cature (Officers) Act, 1879 ; with the Bules of Court and 
Forms, December, 1879, and April, 1880. With Notes. By 
GOUBTENAY P. ILBEBT, Esq., Barrister-at-Law. Koyal 12mo. 
1880. 6s. 

{In limp leather, 9s, 6d.) 

*«* A LABOE PAFEB EDITION (for marginal notes). Boyal 8vo. Ss, 

The above forms a Supplement to ** WUson*s Judkatwre Acts.* 



»» 



f» 



Morgan.— Fide "Chancery.' 

Stephen's Judicature Acts 1878, 1874, and 1878, 
consolidated. With Notes and an Index. By Sir JAMES 
FITZJAMES STEPHEN, one of Her Majesty's Judges. 12mo. 
1875. 48. 6d. 

*^* All standard Law Works arekeptin Stocky in lam calf and other ivndmys. 
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JUDICATURE kCTS-OoiUinutd, 

Swain's Complete Index to the Rules of the 
Supreme Court, April, 1880, and to the Fonns (uniform 
with the Official Rules and Forms). By EDWARD SWAIN. 
Imperial Svo. 1880. Net, Is. 

"An almost indispenaable addition to the recently lamied rules."— jSoficitorv* 
JounuUf May 1, 1880. 

Wilson's Supreme Court of Judicature Acts 
Appellate Jurisdiction Act, 1870, Rules of 
Court and Forms. With other Acts, Orders, Rules and 
Reg^ations relating to the Supreme Court of Justice. With 
Practical Notes and a Copious Index, fonning a Com plet e Guidb 
TO THE New Pbaotioe. Second Edition. By ARTHUR WIL- 
SON, of the Inner Temple, Barrister-at-Law. (Assisted by 
HARRY GREENWOOD, of Lincohi*s Inn, Barrister-at-Law, 
and JOHN BIDDLE, of the Master of the Rolls Chambers.) 
Royal 12mo. 1878. (pp. 726.) 18s. 

{In limp lecUher for the pocket, 22«. %d.) 

*«* A LABOE PAFEB EuiTiON OF THE ABOVE (for marginal notes). Royal 8vo. 

1878. (In limp leather or cd^, 80«.) IL 6$. 

** As resardi Mr. WUiod'b notes, we can only aaj that thejr are IndispenBable to the 
proper understanding of the new syvtem of procedore. Thejr treat the principles npon 
which the alteratlona are baaed wiUi a olearneis and breadth of view which have never 
been equalled or even approached by any other commentator.* — SoUeitori Jowmal, 

** Mr. Wilson has bestowed npon this edition an amount of industry and care which 

the Bench and the Profession will, we are sure, mtefuUy acknowledge A 

conspicuous and important feature in this second edition is a table of oases prepared by 
Mr. Biddle, In which not only are cases given wiUi referenoes to two or three reports, but 

every place in which the cases are reported. Wilson's * Judicature Acts ' 

is now the latest, and we think it is the most convenient of the works of the same class. 
The practitioner will find that it supplies all his wants.*— late Timet. 

JURISPRUDENCE.— Phillimore's (J. G.) Jurisprudence.— 
An Inaugural Lecture on Jurisprudence, and a Lecture on Canon 
Law, deHvered at the Hall of the Ixmer Temple, UiL'iry Term, 1851. 
By J. G. PHILLIMORE, Esq., Q.C. 8yo. 1851. Sewed. 39. M. 

Piggott. — Vide "Foreign Judgments.'* 

JUSTINIAN, INSTITUTES OF.-Cumin.— FW« "Civil Law." 

Ruegg's Student's "Auxilium" to the Institutes 
of Justinian. — Being a complete ^nopsis thereof in the form 
of Question and Answer. By ALFRED HENRY RUEGG, of the 
Middle Temple, Barrister-at-Law. Post 8yo. 1879. 5«. 

** The student will be greatly assisted in clearing and arranging his knowledge by a 
work of this kind."— Xow Journal. 

JUSTICE OP THE PEACE.— Burn's Justice of the Peace 
and Parish Officer. — Edited under the Superintendence 
of JOHN BLOSSETT MAULE, Esq., Q.C. The Thirtieth Edition. 
Vol. L, containing "Abatement " to ** Dwellings for Artisans." VoL 
IL, "Easter Offering" to "Hundred." VoL IIL, "Indictment" 
to "Promissory Notes." VoL IV., "Poor." VoL V., "Quo 
Warranto" to "Wreck." Five large yoIs. Syo. 1869. (Published 
at 71. 7».) Net, 2L 2«. 

Paley.--F»de "Convictions." 

Stone's Practice for Justices of the Peace, Justices' 

. Clerks and Solicitors at Petty and Special Sessions. With Forms. 

Ninth Edition. {In prepa/roHon.) 

** AU itwndard Law Works are kept in Stoek, in law ealf andMer lrinding$. 
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JUSTICE OF THE PEACE.~am«**«««. 

\A^igpam's The Justices' Note Book. By W. KNOX 

WIGRAM, Esq., Banister-at-Law, J.P. Middlesex. Second 

Edition. Royal 12xno. {In the press,) 

" We have nothiog bat praise for the book, which is a jostiees* royal road to knowledge, 

and ought to lead them to a nunre aeoarate acqvaintanoe witii their dntiee than many of 

them hare hitherto poneoood. "—SoUeiton* JourttaL 

"Thifl is altogetner a capital book. Mr. Wigram is a good lawyer and a good 
Justices' lawyer.^— Xaw JoumcU, 
** We can thoroughly recommend the yohucne to magistrates."— Zctiv Timet, 

LAND TAX.— Bourdin*s Land Tax.— An Exposition of the 
Land Tax ; its Assessment and Collection, with a statement of the 
rights conferred by the Redemption Acts. By MARK A. BOUR- 
DIN) of the Inland Revenne Office, Somerset Honse (late Registrar 
of Land Tax). Second Edition. Crown Syo. 1870. is, 

LANDLORD AND TENANT.— Woodfall's Law of Landlord 
and Tenant. — A Practical Treatise on the Law of Landlord 
and Tenant, with a fnll Collection of Precedents and Forms of 
Procedure. Twelfth Edition. Containing an Abstract of Leading 
Propositions, and Tables of certain Customs of the Countiy. By 
J. M. LELY, of the Inner Temple, Esq., Barrister-at-Law. Royal 

8vo. 1881. {Nearly ready.) 

*' The editor has expended elaborate industry and systematio aUUty in making the 
work as perfect as possible."— £Midtor«' Journal. 

LANDS CLAUSES ACTS.— J ep son's Lands Clauses Con- 
solidation Acts ; with Decisions, Forms, and Table of Costs. 
By ARTHUR JEPSON, of Lincoln's Inn, Esq., Barrister-at-Law. 
Demy Sva 1880. 18s, 

** The work concludes with a number of forms and a remarkably good index." — 
Late Timet. 

" As far as we have been able to discover, all the decisions have been stated, and 
the effect of them correctly given." — Lcue Journal. 

" We have not observed any omissions of cases of importance, and the Durport 
of the decisions we have examined is fairly well stated. The costs under the Acts 
are given, and the book contains a large number of forms, which will be found 
useful."— 5o/tcitor«' Journal, October SSrd, 1880. 

** Cannot f sdl to prove of great utility to the practitioner." — Law Magazinet Nov. 1880. 

LAW, GUIDE TO.— A Guide to the I^bmv: for General Use. 

By a Barrister. Twenty-third Edition. Crown 8yo. 1880. 

Net, Zs, 6c2. 
" Within a marvellously small comnass the author has condensed the xaain provi- 
sions of the law of England, applicable to almost every transaction, matter, or thing 
incidental to the relations between one individual and another." 

LAW LIST.— La^^NT List (The).— Comprising the Judges and Officers 
of the different Courts of Justice, Counsel, Special Pleaders, 
Draftsmen, Conveyancers, Solicitors, Notaries, &c., in England 
and Wales ; the Circuits, Judges, Treasurers, Registrars, and High 
Bailiffs of the Coun^ Courts ; Metropolitan and Stipendia^ 
Magistrates, Law and Public Of&cers in England and the Colonies, 
Foreign Lawyers with their English Agents, Sheriffs, [Jnder-Sheriffs, 
and their Deputies, Clerks of the Peace, Town Clerks, Coroners, &c., 
&c., and Commissioners for taking Oaths, Conveyancers Practising 
in England under Certificates obtained in Scotland. So far as 
relates to Special Pleaders, Draftsmen, Conveyancers, Solicitors, 
Proctors and Notaries. Compiled by WILLIAM HENRY 
COUSINS, of the Inland Revenue Office, Somerset House, 
Registrar of Stamped Certificates, and of Joint Stock Companies, 
and Published by the Authority of the Commissioners of Inland 
Revenue. 1880. (Net cash, 9s,) lOs. 6d. 

*«* AU ita,ndard Law Works are kept in StockfWlaw calf and other bindings. 
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LAW REPORTS. — A large Stock of second-hand Beports. Prices 
on application. 

LAWYER'S COMPANION.— ricic "Diary." 

LEADING CASES.— Haynes' Student's Leading Cases. 
Being some of the Principal Decisions of the Couria in Constitutional 
Law, Common Law, Conveyancing and Equity, Probate, Divorce, 
Bankr^tcy, and Criminal Law. With Notes for the use of Students. 
By JOHN P. HAYNES, LL.D., Author of "The Practice of the 
Chancery Division of the High Court of Justice," " The Student's 
Statutes," &c. Demy 8vo. 1878. 16<. 

" We coiisider Mr. Haynes' book to be one of a weiry praiseworthy class ; and we mav 

■ay also that its editor appears to be a competent man. He can express himself with 

clearness, precision, and terseness." — SolieUon^ JowtMl. 

'* Will prove of great utility, not only to Students, bat Praotltioners. The Notes are 

dean^pointed and concise."— Zaw limei. 
** We think that this hook will supply a want .... the book is sfaignlarly well 

anranged for reference."— Zom Journal. 

Shirley's Leading Cases made Easy. A Selection 
of Leading Cases m the Common Law. By W. SHIBLET SHIR- 
LET, M. A., Esq., Barrister-at-Law, North-Eastem Circuit Demy 

8vo. 1880. Us. 

" The selection is very large, though all are distinctly 'leading cases,' and the notes 
are by no means the least mentorious pcui; of the work." — Law JoumaJL. 

" Mr. Shirley writes well and dearly, and evidently understuids what he is writing 
about."— Zotff Times. 

LEGACY DUTIES.- Fuie '* Taxes on Succession." 
LEXICON.— Fide ** Dictionary." 

LIBEL AND SLANOER.-Odgers on Libel and Slander.— 
A Digest of the Law of Libel and Slander, with the Evidence, Pro- 
cedure and Practice, both in Civil and Criminal Cases, with 
Precedents of Pleadings. By W. BLAKE ODGERS, M.A, LL.D., 
Barrister-at'Law, of the Western Circuit. Demy 8vo. {Nea/rly ready.) 
LIBRARIES AND MUSEUMS.— Chambers' Public Libraries 
and Museums and Literary and Scientific 
Institutions generally, a Digest of the Law 
relating to. Second Edition. By G. F. CHAMBEBS, of the 
Inner Temple, Barrister-at-Law. Imperial 8vo. 1879. 8«. 6d 

LICENSING.- Lely and Foulkes' Licensing Acts, 
1828, 1869. 1872, and 1874; Containing the Law of the 
Sale of Liquors by BetaU and the Management of Licensed Houses ; 
with Notes to the Acts, a Summary of the Law, and an Appendix 
of Forms. Second Edition. By J. M. LELY and W. D. I. 
FOULKES, Esqrs., Bairisters-at-Law. Boyal 12mo. 1874. 8s. 
*' The notes are aenaible and to the point, and give evidenoe both of care sod know- 
ledge of the ealitiect"— fiMMtortVoumaX. 

LIENS.— Cavanagh.— Vu26 "Money Securities." 

LIFE ASSURANCE.— Scratchley's Decisions in Life As- 
surance Law, collated alphabetically according to the point 
involved ; with the Statutes. Revised Edition. By AHTHUR 
SCRATOHLEY, M.A., Barrister-at-Law. Demy 8vo. 1878. 6*. 

LOCKE KING'S ACTS.— Cavanagh.— 7«fe "Money Securities." 

LUNACY.— Elmer's Practice in Lunacy.— The Practice in 
Lunacy under Commissions and Inquisitions, with Notes of Cases 
and Recent Decisions, the Statutes and General Orders, Forms and 
Costs of Proceedings in Lunacy, an Index and Schedule of Cases. 
Sixth Edition. By JOSEPH ELMER, of the Office of the 
Masters in Lunacy. 8vo. 1877. 21i. 

MAGISTERIAL LAW.— Burn.— Fwte "Justice of the Peace." 

Leeming & Cross.-Pritchard.- Ficfe "Quarter Sessions." 
>A/'igrani. — Vidt "Justice of the Peace.'* 

*«* AU sta-ndard Law Works are kept in Stocky in lam calf amdoifur bindings. 
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MANDAMUS. — Tapping on Mandamus. — The Law and 
Practice of the High Frerogatiye Writ of Mandamiu as it obtains 
both in England and Ireland. Royal 8yo. 1848. Net, 1^ 1«. 

MARINE INSURANCE.— FtcJe << Insurance." 

MARITIMECOLLISION.-I^owndes.— Marsden.— Ficie ''Col- 
lision." 
MAYOR'S COURT PRACTICE.— Candy's Mayor's Court 
Practiee.^The Jurisdiction, Process,Practioe, and Mode of Plead- 
ing in Ordinary Actions in the Moor's Courti London (commonly called 
the "Lord Mayor's Conrt"). Founded on Brandon. By GEORGE 

CANDT, Esq., Barrister-at-Law. Demy 8yo. 1879. lU. 

'*The *ordiiMuy' pnetioe of the Ckmit Is dealt with In its natanl order, and is 
■imply and clearly stated."— ^w Jomrnal, 

MERCANTILE LAW.— Boyd.— Fide <' Shipping.** 
Russell.— Fide '< Agency." 

Smith's Compendium of Mercantile La^w. — Ninth 

Edition. By G. M. DOWDESWELL, of the Inner Temple, Esq., 

one of Her Majesty's ConnseL Boval 8to. • 1877. 12. 18«. 

** We oan safelj say that, to tbe practising 8<moitor, few books win be foond more 

■aeftil than the ninth edition of * SsBith's Mercantile Law.' "^Lmo Matfogine. 

Tudor's Selection of Leading Cases on Mercan- 
tile and Maritime La^w.— With Notes. By O. D. TUDOR, 
Esq., Barrister-at-Law. Second Edition. Boyal 8yo. 1868. IZ. 18«. 

METROPOLIS BUILDINQ ACTS—Woolrych's Metropolis 
Building Acts, witii Notes, Explanatory of the Sections and 
of the Architectoral Terms contained uierein. Second Edition. By 
NOEL H. PATEBSON, M.A., Esq., Barrister-at-Law. 12mo. 
1877. S8,6d. 

MINES.— Rogers' La>^ relating to Mines, Minerals, 
and Quarries in Great Britain and Ireland; 
with a Summary of the Laws of Foreign States, &c. Second 
Edition Enlarged. By ABTJNDEL BOGEES, Esq., Judge of 
County Courts. 8vo. 1876. 12. lis. 6c{. 

** The Tolnme will prove inTsIuable as a work of legal rehmaceJ^—The Mining JoumaL 

MONEY SECURITIES.— Cavanagh's Law of Money Secu- 
rities. — In Three Books. I. Personal Securities. II. Securities 
on Property. III. Miscellaneous; with an Appendix containing the 
Crossed Cheques Act, 1876, The Factors Acts, 1828 to 1877, Locke 
King's, and its Amending Acts, and the Bills of Sale Act, 1878. By 
CHRISTOPHER C AVANAGH, B.A., LL.B. (Lond.), of the Middle 
Temple, Esq., Barrister-at-Law. In 1 vol. Demy 8vo. 1879. 21<. 
" An admirable synopeiB of the whole law and practice with regard to securitiee 

of every sort We deeiro to accord it all praise for its completeness 

and general accuracy ; we can honestly say there is not a slovenly sentence from 
beginning to end of it, or a single case omitted which has any material bearing on 
tiie subject." — Baiurday Review, 

"We know of uo work which embraces so mnch that is of every-day importance, nor 
do we know of any author who shows more faiDiliarity with his subject The book is 
one which we shall certainly keep near at baod, and we believe that it will prove a 
decided aequiiiitlon to the practitioner."— ^le Tima, 

"The author has the gift of a pleasant style; there are abundant and correct 
references to dedsions of a recent date. An appendix, in which is embodied tiie 
full text of several importcmt statutes, adds to the utilify of the work as a book of 
reference ; and Hiere is a good index."---<SoMeiftn's' Journal, 

MORTCACE.— Coote's Treatise on the La'w of Mort- 
gage. — ^Fourth Edition. Thoroughly revised. By WILLIAM 
WYLLYS MACKESON, Esq., one of Her Majesty's Counsel. 
Boyal 8vo. 1880. (Necurly ready,) 

MORTMAIN.— Ra^A^linson's Notes on the Mortmain 
Acts ; shewing their operation on Gifts, Devises and Bequests for 
Charitable Uses. By J AMES BAWLINSON, Solicitor. Demy8vo. 
1877. Interleaved Net, 2s, 6<i, 

*«* All standard Law Workt are Jcept in Stocky in lavj caff and otker bindings. 
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NAVY.— ThPing's Cpiminal Law of the Navy, with an 
Introductorj Chapter on the Early State and Discipline of the Navy, 
the Bules of Evidence, and an Appendix comprising the Naval 
Discip line Act and Practical Forms. Second Edition. By 
THEODORE THRING, of the Middle Temple, Barrister-at-Law, 
late Commissioner of Bankruptcy at Liverpool, and C. E. G-IFFORD, 
Assistant-Paymaster, Royal Navy. 12mo. 1877. 128. 6d, 

**In the neir edition, the procedure, naval regnlations, forma, and all matters con- 
nected with the pnustical adminlstratioa of the law have been claaslQed and arranged bj 
Mr. Oifford, so that the work is in every way naeftil, complete, and up to date." — Naval 
arid MiUtarjf Oazette. 

NEGLIGENCE — Smith's Treatise on the La^^ of 
Negligence, with a Supplement containing *'The Employers' 
Liability Act, 1880," with an Introduction and Notes. By HORACE 
SMITH, B.A., of the Inner Temple, Esq., Barrister-at-Law, Editor 
of "Rosooe's Criminal Evidence," &c. Demy 8vo. 1880. 10«. Qd, 
"The author occasionally attempts to criticize, as well as to catalogue, decisions, 
thus really helping lawyers, who rarely consult law books, except when some ques- 
tion demanding a consideration of conflicting authorities has to be settled." — The 
Times, September 8, 1880. 

" Mr. Umith goes systematically through the leading exemplars of each of the 
classes enumerated above, adding illustrations from many decided cases, his com- 
ments on which are invariably intelligent and valuable."— /Saturday Review, October 
16, 1880. 

"The author has performed his task with judgment and skiU. . . . A good 
index is very valuable, and the book appears to us to be excellent in that respect." — 
Solicitors' Journal, June 12, 18 

" Written in a lucid and irteresting style, and presenting a complete view of the 
whole subject." — Daily Chronicle. 

NISI PRIUS.— Roscoe's Digest of the Law of Evidence 

on the Trial of Actions at Nisi Pri us.— Fourteenth 

Edition. By JOHN DAY, one of Her Majesty's Counsel, and 

MAURICE POWELL, Barrister-at-Law. Royal 12mo. 1879. 2Z. 

(Bound in one thick vcH/umt calf or cvrcwUf 5«., or in two convenitrU vols, 

calf or circuit, 9«. net, extra.) 

** The task of adapting the old text to the new procedure was one requiring much 

patient laboui, careful accuracy, and ooncfseDess, a^ well as discretion in ihe omission of 

matter obsolete or unnecessary. An ezaminittion of the bulky volume before us affords 

good evidence of the poesesaion of these qualities by the present editors, and we feel sure 

tiiat die popularity oi the work will continue unabated under their conscientious care.*' — 

Law Mapazine. 

Sel-wyn's Abridgment of the La-w of Nisi 
Prius.— Thirteenth Edition. By DAVID KEANB, Q.C., 
Recorder of Bedford, and CHARLES T. SMITH, M.A., one of the 
Judges of the Supreme Court of the Cape of Good Hope. 2 vols. 
Royal 8vo. 1869. {PvMiahed at 22. 16«.) Net, 12. 

NOTANOA.— FWc "Digests." 

NOTARY.— Brooke's Treatise on the Office and Prac 
tice of a Notary of England.— With a full collection of 
Precedents. Fourth Edition. By LEONE LEVI, Esq., F.S.A., 
of Lincobi's Inn, Barrister-at-Law. 8vo. 1876. 1^ 4c. 

NUISANCES.— FitzGepald.— Fufe "PubUc Health." 

OATHS,— Braithwaite's Oaths in the Supreme Court 
of Judicature. — A Manual for the use of Commissioners to 
Administer Oaths in the Supreme Court of Judicature in England. 
Part L containing practical information respecting thdr Appoint- 
ment, Designation, Jurisdiction, and Powers ; Part II. comprising a 
collection of officially recognised Forms of Jurats and Oaths, with 
Explanatory Observations. By T. W. BRAITHWAITE, of the 
Record and Writ Clerks' Office. Fcap. 8yo. 1876. is. 6d, 

** The work will, we doubt not, become the recogntsed guide of commisBioners to 

adiTiiaister oaths." — Solieitors* Journal. 

PARTITION.- Foster.— Ficfe " Real Estate." 

* •* All standard Law Works are kept in Stock, in law calf and Uher bindings. 
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PARTNERSHIP.— Pollock's Digest of the Law of Part- 
nership. — Second Edition, with Appendix, containing an anno- 
tated reprint of the Partnership Bill, 1880, as amended in Committee. 
By FKEDERICK POLLOCK, of Lincoln's Jnn, Esq., Barrister-at- 
Law. Author of '' PrindpleB of Contract at Law and in Equity." 

Demy 8vo. 1880. 8& ed, 

" Of the execution of the work, we can speak in terms of the highest praise. The 
language is simple, concise, and clear ; and the general propositions may bear com- 
parlBon with those of Sir James Stephen." — Lato Magazine. 

*' Mr. Pollock's work appears eminently satisfactory . . . tJie book is praise- 
worthy in design, scholarly and complete in execution." — Saiurdajf Review. 

PATENTS.— Hindmarch's Treatise on the La^^ rela- 
ting to Patents. — 8vo. 1846. 11 Is, 
Johnson's Patentees* Manual ; being, a Treatise 
on the Law and Practice of Letters Patent, 
especially intended for the use of Patentees 
and Inventors.— By JAMES JOHNSON, BarriBter-at-Law, 
and J. H. JOHNSON, Solicitor and Patent Agent. Fourth Edition. 

Thorouf^hly revised and much enlarged. Demy 8vo. 1879. 10«. 6d. 
" A Tery excellent mannal'*— Zow Times. 

** The authors hare not only a knowledge of the law, bat of the working of the law. Be- 
■ides the table of cases there Is a oopioas index to subjects. " — Law Journal. 

Thompson's Handbook of Patent La^w of all 

Countries.— Third Edition, revised By WM. P. THOMPSON, 

G.E., Head of the Litemational Patent Office, Liverpool 12mo. 

1878. yet, 28. ed. 

PERSONAL PROPERTY.— Smith.— F«?e « Beal Property." 

PETITIONS— Palmer.— Fide « Conveyancing." 
Rogers.— Vide " Elections." 

POOR LAW.— Davis* Treatise on the Poor Laws.— Being 
VoL IV. of Bums' Justice of the Peace. 8vo. 1869. II Us. 6d. 

POWERS. — Farwell on P ow ers. — A Concise Treatise on 

Powers. By GEORGE FARWELL, B.A., of Lincoln's Lm, Esq., 

Barrister-at-Law. 8vo. 1874. 12. 1«. 

** We recommend Mr. Farwell's book as containing within a small compaaa what wonld 

otherwise have to be sougfat out in the pages of hundreds of oonfnsing reports.*— TA6 Late. 

PRINCIPAL AND AGENT.- Petgrave's Principal and 
Agent. — ^A Manual of the Law of Principal and Agent. By 
E. 0. PETGRAVE, Solicitor. 12mo. 1857. 7«. ed. 

Petgrave's Code of the Law of Principal and 
Agent, with a Preface. By E. C. PETGRAVE, Solicitor. 
Demy 12mo. 1876. Nety sewed, 2*. 

PRIVY COUNCIL. — Finlason's History, Constitution, 
and Character of the Judicial Committee of 
the Privy Council, considered as a Judicial Tribunal, 
especially in Ecclesiastical Cases, with special reference to the right 
and duty of its members to declare their opinions. By W. F. 
FINLASON, Barrister-at-Law. Demy 8vo. 1878. is. Sd. 

Lattey's Handy Book on the Practice and Pro- 
cedure before the Privy Council.— By ROBERT 
THOMAS LATTEY, Attorney of the Court of Queen's Bench, 
and of the High Court of Bengal 12mo. 1869. 6s. 

PROBATE. — Browne's Probate Practice : a Treatise on the 
Principles and Practice of the Court of Probate, in Contentious and 
Non-Contentions Business, with the Statutes, Rules, Fees, and 
Forms relating thereto* By GEORGE BROWNE, Esq., Barrister- 
at-Law, late Recorder of Ludlow. 8vo. 1878. 11. Is. 

" A cursory glance through Mr. Browne's work shows that it has been compiled with 

more than ordinary care and intelligence. We should consult it with every confidence." 

'—Law Timee. 

*«* AU standard Law Works wre kept in Stock, in law calf and other bindings. 
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PUBLIC HEALTH.— Chambers' Digest of the Law re- 
lating to Public Health and Local Govern- 
ment.— With Notes of 1073 leading Cases. Various official 
documents ; precedents of By-laws and Regulations. The Statutes 
in fulL A Table of Ofifences and Punishments, and a Copious 
Index. Seventh Edition, enlarged and revised, with Sufplemint 
containing new Local Gk>vemment Board By-Laws in full. Imperial 
8vo. 1876-7. IZ. %$. 

\* The Supplement may be had separately, price 9f. 

FitzGerald's Public Health and Rivers Pol- 
lution Prevention Acts. — The Law relating to Public 
Health and Local Grovemment, as contained in the Public Health 
Act, 1875, with Introduction and Notes, showing all the alterations in 
the ExistingLaw,with reference to the Cases, &c.; together with a Sup- 
plement containing " The Bivers Pollution Prevention Act, 1876." 
With Explanatory Introduction, Notes, Cases, and Index. By 
6. A. B. FITZGERALD, Esq., Barrister-at-Law. Boyal 8vo. 
1876. 11. 1«. 

" A copious and well -executed analsrtical index completes the work, which we can 
confidenuy recommend to the officers and members of sanitary authorities, and all 
interested in the subject matter of the new Act."— La» Magadne and Review. 

" Mr. FitsGcrald comes forward with a sx)ecial quaUficatiou for the task, for he was 
employed by the Oovemment in the preparation of the Act of 1875 ; and, as he himself 
says, has necessarily, for some time past, devotod attention to ^e law relating to 
pubuc health and lo<»l government."— Zaw JowmdL 

PUBLIC MEETINGS — Chambers' Handbook for Public 
Meetings, including Hints as to the Summoning and Manage- 
ment of them ; and as to the Duties of Chairmen, Clerks, Secretaries, 
and other Officials; Rules of Debate, &c., to which is added a Digest 
of Reported Cases. By GEORGE F. CHAMBERS, Esq., Bar- 
rister-at-Law. 12mo. 1878. Net, 2«. 6(2. 

QUARTER SESSIONS.— Leeming <Sc Cross's General and 
Quarter Sessions of the Peace. — ^Their Jurisdiction 
and Practice in other than Criminal matters. Second Edition. By 
HORATIO LLOYD, Esq., Recorder of Chester, Judge of County 
Courts, and Deputy-Chairman of Quarter Sessions, and H. F. 
THURLOW, of the Inner Temple, Esq., Barrister-at-Law. 8yo. 
1876. 12. U. 

" The present editors appear to have taken the utmost pains to make the volume 

complete, and, from our examination of it, we can thoroughly recommend it to all 

interested in the practice of quarter sessions." — Law Timet. 

Pritchard's Quarter Sessions.— The Jurisdiction, Fnio- 

vice and Procedure of the Quarter Sessions in Criminal, Civil, and 

Appellate Matters. By THOS. SIRRELL PRITCHARD, of the 

Ixmer Temple, Esq., Barrister-at-Law, Recorder of Wenlock. 8vo. 

1875. 21. 2s. 

** We can confidently say that it is written throughout with clearness and intelli- 
gence, and that both in legislation and in case law it is carefully brought down to the 
most recent date."— Solieitor^ Journal. 

RAILWAYS.— Browne and Theobald's 'Larwv of Rail- 
^vays. By J. H. BALFOUR BROWNE, of the Middle Temple, 
Registrar to the Railway Commissioners, and H. S. THEOBALD, 
of ihe Tuner Temple, Esqrs., Barristers-at-Law. (Nearly ready,) 

Lely's Railway and Canal Traffic Act, 1878.— 
And other Railway and Canal Statutes ; with the General Orders, 
Forms, and Table of Fees. ByJ.M.LELY,Esq. Post 8yo. 1878. 8<. 

*«* All ttandard La/w World are k^t in Stock, in lam caXf and other hmdinga. 
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RATES AND RATING.— Castle's Practical Treatise on 

the l^aw of Rating. By EDWAitD JAMES CASTLE, of 

the Inner Temple, Esq., Barrister-at-Law. Demy Svo. 1879. 12. Is, 

"Mr. Castle's book Is a correct, ezhaustiTe, clear and concise view of the law." — 

LawT'imet. 

" The book is a useful assistant in a perplexed branch of Law."— Za«0 /ottnuU. 

Chambers' Law relating to Rates and Rating ; 
with especial reference to the Powers and Duties of Rate-levying 
Local Authorities, and their Officers. Being the Statutes in full 
and brief Notes of 550 Cases. By G. F. CHAMBERS, Esq., 
Barrister-at-Law. Imp. Svo. 1878. 12«. 

REAL ESTATE.— Foster's La-w of Joint 0>Arnership 

and Partition of Real Kstate. By EDWARD JOHN 

FOSTER, MA., late of Lincoln's Inn, Barrister-at-Law. Svo. 

1878. 10*. 6d. 

"Mr. Foster may be congratulated on having produced a veiy satisfactory vade 

meemm on the Law ol Joint Ownership and Partition. He has taken conslaerable 

pains to make his treatise practically useful, and has combined within the fifteen 

chapters into which the book is divided, brevity of statement with completeness of 

treatment. "—Law Magcuine. 

REAL PROPERTY.— Green^ATOOd's Recent Real Pro- 
perty Statutes. Comprising those passed during the years 
1874-1877 inclusive. Consolidated with the Earlier Statutes thereby 
Amended. With Copious Notes, and a Supplement containing the 
Orders under the Settled Estates Act, 1878. By HARRY 
GREENWOOD, M.A., Esq., Barrister-at-Law. Svo. 1878. 10«. 

** To students particularly this collection, with the careful notes and references to 
previous legislation, wiU be of considerable value." — Lmw Timet, 

'*The author has added notes which, espedallv on the Vendor and Purchaser Act, 
and the Settled Estates Act, are likely to be useful to the practitioner . . . so far 
as we have tested them, the stHtements appeur to be generally accurate and careful, 
and the work will be foimd exceedingly himdy for reference." — SoUcitort* Journal. 

** Mr. Greenwood's book gives such of the provisions of the amended statutes as are 
still in force, as well as the provisions of the new statutes, in order to show more 
clearly the effect of the recent legislation.** — Law JoumaL 

Leake's Elementary Digest of the Law of Pro- 
perty in Land. — Containing : Introduction. Part I. The 
Sources of the Law.— Part 11. Estates b Land. By STEPHEN 
MARTIN LEAKE, Barrister-at-Law. Svo. 1874. \l, 2». 

^^* The above forms a complete Introduction to the Study of the Law of Real Property. 

Shear^vood'b Real Property.— A Concise Abridgment 

of the Law of Real Properly and an Introduction to Conveyancing. 

Designed to facilitate the subj ect for Students preparing for 

Examination. By JOSEPH A. SHEARWOOD, of Lincoln's Inn, 

Esq., Barrister-at-Law. Demy Svo. 1878. 6s. 6e{. 

" The present law is expounded i>aragraphically, so that it could be actually learned 

without imderstanding the origin from which it has sprung, or the principles on 

which it is based.**— ikiw Jtmnud. 

Shelford's Real Property Statutes.— Eighth Edition. 
By T. H. CARSON, Esq., Barrister-at-Law. Svo. 1874. 1^. 10». 

Smith's Real and Personal Property.— A Com- 
pendium of the Law of Real and Personal Property, primarily 
connected with Conveyancing. Designed as a second book for 
Students, and as a digest of the most useful learning for Practi- 
tioners. By JOSIAH W.SMITH, B.C.L., Q.C. Fifth Edition. 
2 vols. Demy Svo. 1877. 21 2a. 

" He has given to the stadent a book which he may read over and over again with profit 
and pleasure.*'— law IHmu. 

^*The work befnre as ^ill, we think, be found of very great service to the practitioner.** 
—SoUdtiori JoumaL 

*«* AU standard Law Works are kept in Stock, in lam calf and other bindings. 
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REGISTRATION.— Bro^/srne's(G.Lathom)Parliamentapy 

and Municipal Registration Act, 1878 (41 & 42 

Vict. cap. 26); with an Introduction, Notes, and Additional 

Forms. By G. LATHOM BROWNE, of the Middle Temple, Esq., 

Banister-at-Law. 12mo. 1878. 5«. 6cf. 

Rogers — Vide " Elections." 

REGISTRATION CASES.— Hopw^ood and Coltman's 

Registration Cases.— Vol. I. (1868-1872). Net,2l.l^. Calt 

Vol. II. (1873-1878). Net, 2Z. 10«. Calf. 

Coltman's Registration Cases.— Vol. I. Part I. (1879 

— 80). Netf 10«. 

RIVERS POLLUTION PREVENTION.— FitzGerald's Rivers 

Pollution Prevention Act, 1878.— With Explanatory 

Introduction, Notes, Cases, and Index. Royal 8vo. 1876. 3«. td. 

ROMAN LAW.— Cumin.— ^^e«CiviL" 

Greene's Outlines of Roman Law.— Consistmg chiefly 

of an Analysis and Summary of the Institutes. For the use of 

Students. By T. WHITCOMBE GREENE, B.C.L., of Lincohi's 

Inn, Barrister-at-Law. Third Edition. Foolscap 8yo. 1875. 7<.6(2. 

Mears' Student's Ortolan. — An Analysis of M. Ortolan's 

Institutes of Justinian, including the History and 

Generalization of Roman Law. By T. LAMBERT MEARS, 

M.A., 1jL.D. Lond., of the Inner Tenmle, Banister-at-Law. 

Published by permission of the IcUeM, Ortolan, Post8vo. 1876. 128, 6d. 

Ruegg. — Vide " Justinian." 

SAUNDERS' REPORTS,— Williams' (Sir E. V.) Notes to 

Saunders' Reports. — By the late Serjeant WILLIAMS. 

Continued to the present time by the Right Hon. Sir EDWARD 

VAUGHAN WILLIAMS. 2 vols. Royal 8vo. 1871. 2L 10«. 

SETTLED ESTATES.— Middleton's Settled Estates Act, 

1877, and the Settled Estates Act Orders, 1878, 

with Introduction, Notes and Forms, and Summary of Practice. 

Second Edition. By JAMES W. MIDDLETON, B.A., of Lincobi's 

Inn, Barrister-at-Law. 12mo. 1879. is. Qd, 

" Will be found exceedingly useful to legal practitioneni.'*— Zoio Journal. 

SHERIFF LAW,— Churchill's Law of the Office and 
Duties of the Sheriff, with the Writs and Forms relating 
to the Office. By CAMERON CHURCHILL, B A., of the Inner 
Temple, Barrister-at-Law, assisted by A. CARMICHAEL BRUCE, 
B.A., of Lincoln's Inn, Barrister-at-Law. Demy 8vo. 1879. IBs, 
*' This is a work upon a subject of large practical importance, and seems to have been 
compiled with exceptional care." — Law Tima. 

*' Under-Sherifis, and lawyers generally, will find this a nseftil book to have by them, 
both for perusal and reterenoe." — Law Magazine, 
SHIPPING, and vide ** Admiralty.'' 

Boyd's Merchant Shipping Laws ; being a Consolida- 
tion of all the Merchant Shipping and Passenger Acts from 1854 to 
1876, inclusive ; with Notes of all the leading English and American 
Cases on the subjects affected by Legislation, and an Appendix 
containing the New Rules issued in October, 1876 ; forming a com- 
plete Treatise on Maritime Law. By A. C. BOYD, LLB., Esq., 
Barrister-at-Law, and Midland Circuit. 8yo. 1876. 11, 5s, 

" We can recommend the work as a yery osefnl compendium of shipping law.'* — Law 
Times, 

Foard's Treatise on the Law of Merchant 
Shipping and Freight.— By JAMES T. FOARD, Bar- 
rister-at-Law. Roysd 8vo. 1880. Half calf , 11, Is. 

SIGNING JUDGMENTS.— Walker.— Fide "Judgments." 

SLANDER.— Odgers.—Fufe " Libel and Slander." 

*«* AU standard Law Works are kept in Stock, in law calf and other bindings. 
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SOLICITORS.— Cordery's La>Ar relating to Solicitors 
of the Supreme Court of Judicature.— With an 
Appendix of Statutes and Rules. By A. CORDERT, of the Inner 

Temple, Esq., Banister-at-Law. Demy 8vo. 1878. 14«. 

'* Mr. Cordery writes tersley and deariy, and displays in general great industry and 
care in the collection of caMe&.''—Solieitor't JcumcU. 

** The chapters on liability of soUcitorB and on lien may be selected as two of the 
best in the book."— Zow JoumaL 

SOLICITORS' GUIDES.— ru2e ** Examination Guides.*' 

STAMP LAWS.— Tilsley's Treatise on the Stamp 
Lav^S. — ^Being an Analytical D^est of all the Statutes and 
Cases relating to Stamp Cities, with practtcal remarks thereon. 
Third Edition. With Tables of all the Stamp Duties payable in 
the United Kingdom after the 1st Januaiy, 1871, and of Former 
Duties, Ac,, Ac By K H. TIL3LET, of the Inland Revenue 
Office. 8vo. 1871. 18s. 

STATUTES, and vide ''Acts of Parliament." 

Biddle's Table of Statutes.— A Table of References to 
unrepealed Public Greneral Acts, arranged in the Alphabetical Order 
of their Short or Popular Titles. Second Edition, including Refer- 
ences to all tiie Acts in Chitty's Collection of Statutes. Royal 8vo. 
1870. (Published at 9«. 6d) Net, 2<. 6d. 

Chitty's Collection of Statutes fi»om Ma^na 
Charta to 1880. — A Collection of Statntoi of Practical Utility; 
arranged in Alphabetical and Chronological order, with Notes 
thereon. The Fourth Edition, containing the Statutes and Cases 
down to the end of the Second Session of the year 1880. By J. M. 
LELT, Esq., Buristor-at-Law. In 6 very thick vols. Royal 8vo. 
(8,346 pp.) 1880. 121, 12$, 

*^* This Edition is printed in larger type than former Editions, and 

with increased facilities for Reference. 

" The codification of the Statutes, unlike the codification of the Common Law, 
presents indubitable advantages. The collection of the late Mr. Chitty and his sub- 
sequent editors is practically no less authoritative, and rendered more useful by the 
addition of commentary and decided cases, than an official code would be. The 
interval of 20 years hitherto observed between the editions of this work since its first 
appearance in 1825 has been conveniently shortened to 15 between the last edition 
and that now before us. It does not take long, in an era when legislation does every- 
thing for us and we do nothing for ourselves, for a roll of statutes to accumulate 
sufficient to make the addenda almost as voliuninous as the bod^ of the work. The 
Acts relating to Bankruptcy, Married Women's Property, Shipinng, the Judicature, 
BiUs of Sale, Artisans' Dwellings, and PubUc Worship are only a small sample of the 
important legislation which the new edition embodies. It was too late, however, to 
include the enactments of this year otherwise than in an appendix. The four 
volumes of the previous edition have been swollen to six ; but the increase in bulk is 
amply compensated by a larger Irvpe and generally-increased usefulness. It is need- 
less to enlarge on the value oi " Chitty's Statutes " to both the Bar and to solicitors, 
for it is attested by t^e experience of many years. It only remains to point out that 
Mr. Lely's work in bringing up the collection to the present time is distinguished by 
care and judgment. The (ufficulties of the editor were chiefly those of selection and 
arrangement. A very slight laxness of rule in including or excluding certain classes 
of Acts would materially affect the size and compendiousness of the work. Still 
more importcmt, however, is Hie way in which the mechanical difficulties of arrange- 
ment are met. The Statutes are compiled imder sufficiently comprehensive titles, in 
alphabetical order. Mr. Lely, moreover, supplies us with three indices — ^the first, at 
the head of each title, to the enactments comprised in it; secondly, an index of 
Statutes in chronological order ; and, lastly, a general index. By these [cross refer- 
ences research into every branch of law governed by the Statutes is made easy both 
for lawyer and layman."— TA« Timet, November 13, 1880. 

" A very satisfactory edition of a time-honoured and most valuable work, the trusty 
guide of present, as of former, judges, jurists, and of all others connected with the 
administration or practice of the law."— JtMttce o/t?ie Peace, October 30, 1880. 

"The practitioner has only to takedown one of the comi)act volumes of Chitty, 
and he has at once before hirn all the legislation on the subject in hand." — Solicitors' 
Journal, November 6, 1880. 

*^* All standard Law Works a/re kept in Stock, in law calf and other hindinys. 
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8TATUTES.-«»«6»|^ 

*The Revised Edition of the Statutes, a.d. 1286- 
1868, prepared under the direction of the Statute Law Committee, 
published by the authority of Her Majesty's Grovemment. In 15 
vols. Imperial Sva 1870-1878. 192. 9«. 

•Chronological Table of and Index to the Statutes 
to the end of the Session of 1879. Sixth Edition, imperial 8vo. 
1880. 14«. 

^Public General Statutes, royal 8vo, issued in parts and in 

complete volumes, and supplied immediately on publication. 
* Printed by Her Majesty's Printers, and Sold by Stevins & Sons. 

SUMMARY CONVICTIONS.— Paley's Law and Practice 
of Summary Convictions under the Sum- 
mary Jurisdiction Acts, 1848 and 1879 ; including 
Proceedings preliminary and subsequent to Convictions, and the 
responsibility of convicting Magistrates and their Officers, with 
Forms. Sixth Edition. By W. H. MACNAMAKA, Esq., Bar- 
rister-at-Law. Demy 8vo. 1879 12^ 4s. 

*' We gladly welcome this good edition of a good book."— Solicitors' Jounuil. 

Templer's Summary Jurisdiction Act, 1879.— 
Bules and Schedules of Forms. With Notes. By F. G. TEMPLER, 
Esq., Barrister-at-Law. Demy 8vo. 1880. 6<. 

'* We think this edition everything that could be desired.'*— i8A«0l<M Port. 
Wigram. — Vide "Justice of the Peace." 

SUMMONSES AND OR0ERS.->Archibald.—Ft(2e" Judges' Cham- 
bers Practice." 

TAXES ON SUCCESSION.-Trevor's Taxes on Succes- 
sion. — A Digest of the Statutes and Gases (including those in 
Scotland and Ireland) relating to the Probate, Legacy and Succession 
Duties, with Practical Observations and Official Forms. Third Edition. 
Completely rearranged and thoroughly revised. By EVELYN 
FREETH and ROBERT J. WALLACE, of the Legacy and Succes- 
sion Duty Office. Royal 12mo. 1880. 12«. 6d. 

" Contains a great deal of practical information, which is likely to make it very 
useful to solicitors. " — Law Journal^ November 6, 1880. 

" The mode of treatment of the subject adopted by the authors is eminently prac- 
tical, and the same remark may be made as to the whole book. Chapter IV. contains 
forms and regulations, and in an appendix the statutes and tables are given in fuIL" 
—SoUeUor^ Joumalt November ISth, 1880. 

TITHES.— Burnell.— The London City Tithe Act, 1879, 
and the other Tithe Acts effecting the Com- 
niutation and Redemption of Tithes in the 
City of London, with an Introduction and Notes, &c. By 
HENRY BLOMFIBLD BURNELL, B.A., LL.B., of Lincoln's 
Inn, Esq., Barrister-at-Law. Demy 8vo. 1880. 10«. 6d. 

TORTS.-— Addison on Wrongs and their Remedies.— 
Being a Treatise on the Law of Torts. By C. Or. ADDISON, Esq., 
Author of ** The Law of Contracts." Fifth Edition. Re-written. 
By L. W. GAVE, Esq., M.A., one of Her Majesty's Counsel 
Recorder of Lincoln. Royal 8vo. 1879. 1^ 18«. 

'* As now presented, this Talnable treatise most proye highly acceptable to judges and 
the profession."— Zaio Timet. 

** Care's * Addison on Torts ' will be recognized as an indispensable addition to eyery 
lawyer's library.*'— jLaw Magaxme. 

Ball.— Vide " Common Law." 

*«* A U Standard Lew Works are kept in Stock, in law calf and other bindinyM, 
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TRADE MARKS.— Sebastian on the Law of Trade 
Marks. — The Law of Trade Marks and their Kegistration, and 
matters connected therewith, including a chapter on Groodwill. 
Together with Appendices containing Precedents of Injunctions, 
&C. ; The Trade Marks Eegij^tration Acts, 1875 — 7, the Rules and 
Instructions thereunder; The* Merchandise Marks Act. 1862, and 
other Statutory enactments; The United States Statute, 1870 and 
1875, the Treaty with the United States, 1877 ; and the Bules and 
Instructions issued in February, 1878. With a copious Index. 
By LEWIS BOYD SEBASTIAN, B.C.L., M.A., of Lincohi's 
Inn, Esq., Barrister-at-Law. 8yo. 1878. 14s. 

" The book cannot fail to be of senrice to a large elaas of lawyers."— £M«etfors' Joui'nal. 
'* Mr. Sebastian has written the fullest and most methodical book on trade marks 

which taaa appeared in Bog^d since the passing of the Trade Marks Registration 

Act8.''~7Vade Mork*. 
'* Viewed as a oompilation, the book leayes little to be desired. Viewed as a treatise on 

a snbject of growing importance, it idso strikes ns as being well, and at any rate carefully 

execated." — law Journal. 

Sebastian's Digest of Cases of Trade Mark, 
Trade Name, Trade Secret, Goodwill, &c., de- 
cided in the Courts of the United Kingdom, India, the Colonies, and 
the United States of America. By LEWIS BOYD SEBASTIAN, 
B.C.L., M.A, of Lincoln's Inn, Esq., Barrister-at-Law, Author of 

"The Law of Trade Marks." Demy 8vo. 1879. IL Is. 

" A digest which will be of very great value to all practitioners who have to advise 
on matters connected with trade marks."— /Sofic&orf' Journal^ July 26, 1879. 

Trade Marks Journal. — 4to. Sewed. {Issued fortnighMy.) 
Nos, 1 to 207 (ire now readAf, Nety each Is. 

Index to VoL I. (Nos. 1—47.) Net, 8». 

Ditto, „ Vol. IL (Nob. 48—97.) Net, 8«. 

Ditto, „ VoL IIL (Nos. 98—123.) Net, 3». 

Ditto, „ VoL IV. (Nos. 124—156.) Net, Zs. 

Ditto, „ Vol. V. (Nos. 157—183.) Net, 3«. 

"Wood's La-w of Trade Marks. — Containing the Mer- 
chandise Marks' Act, 1862, and the Trade Marks' Registration Act, 
1875 ; with the Bules thereunder, and Practical Directions for ob- 
taining Kegistration ; with Notes, full Table of Cases and Index. By 
J. BIGLAND WOOD, Esq., Barrister-at-Law. 12mo. 1876. 5s. 

TRUSTS AND TRUSTEES— Godefroi's Digest of the 
Principles of th'e IuSlw of Trusts and Trus- 
tees.— By HENRY GODEFB.OI, of Lincoln's Inn, Esq., 
Barrister-at-Law. Joint Author of ** Godefroi and Shortt's Law of 
Bailway Companies." Demy 8vo. 1879. 1^. 1«. 

" No one who refers to this book for information on a question within its range is, 
we think, likely to go away unsatisfied." — 8a4U7xUiy Review, September 6, 1879. 
'* Is a work of great utility to the practitioner." — lane MagaMne. 
" As a digest of the law, Mr. Godefrol's work merits commendation, for the author's 
statements are brief and (^esur, and for his statements he refers to a goodly array of 
authorities. In the table of cases the references to the several contemporaneous 
reports are given, and there is a very copious index to subjects." — Law Journal. 

USES.— Jones (W. Hanbury) on Uses.— 8vo. 1862. 7s. 

VENDORS AND PURCHASERS.— Dart's Vendors and Pur- 
chasers. — A Treatise on the Law and Practice relating to Ven- 
dors and Purchasers of Seal Estate. By J. HENRY DART, of 
Linoohi's Lm, Esq.. one of the Six Conveyancing Counsel of the 
High Court of Justice, Chancery Division. Fifth Edition. By 
the AUTHOB and WILLIAM BARBER, of Lincobi's Inn, Esq., 
Barrister-at-Law. 2 vols. Royal 8vo. 1876. 82. 13«. 6c{. 

*' A standard work like Mr. Dart's is beyond all praise. "^1%€ Law Journal 
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WATERS,— ^A^oolpych on the La^Ar of Waters.— Licluding 
Bights in the Sea, Bivers, &c. Second Edition. 8vo. 1851. Ntt^ lOx. 

Goddard.— J'tdc " Easements." 

W ATERWORKS-Palmer.— Vide " Conveyancing." 

WILLS,— RaTATllnson's Guide to Solicitors on taking 
Instructions for AA^ills.—8vo. 1874. 4s. 

Theobald's Concise Treatise on the Construc- 
tion of \A/'ills.— With Table of Cases and Full Index. Second 
Edition. By H. S. THEOBALD, of the Inner Temple, Esq., 
Banister-at-Law, and Fellow of Wadham College, Oxford. 
Demy 8va {In the press.) 

OPINIONS OF THE PRESS ON THE FIRST EDITION. 

" MLt. Theobald has certainly given evidence of extensive investigation, oonscientiooB 
labour, and clear exposition.**— Xaw Magatine. 

** We desire to record our decided Impression, after a somewhat careful examination, 
that this is a book of great ability and value. It bears on every page traces of care and 
sound indgmemt. It is certain to prove of great practical nsefmness, for it supplies a 
want which was beginning to be distinctly felt.'^—SoUdtors' Journal. 

'* His arrangement being good, and his statement ot the etfect of the decisions being 
dear, his work cannot fail to 1m of practical utility, and as such we can commend it to the 
attention of the profession." — Law Timtt. 

** It is remarkably well arranged, and its contents embraoe all the principal heads oo 
the subject"— Low J<mmaL 

WRONGS.— Addison.— Fuie "Torts." 



I^S!:POI^'37g, — ji large stock nefw and second-hand. 
Catalogue on application, 

Bl."cri^l^TC3-. — Executed m the best manner at Taode- 
rate prices and with dispatch. 

The Law Reports, Law Journal, and all other Reports, 
bound to Office Patterns, at Office Prices. 

:p:rt-^atb acts — The Publishers of this Cata- 
logue possess the largest known collection of Private 
Acts of Parliament (including Public and Local), 
and can supply single copies oommendng from 
a very early period. 

•v^AliTJATiOJsrs — For Probate, PaHnership, or 
other purposes. 
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STEVENS & SONS' ANNOUNCEMENTS OF 

NEW WORKS AND NEW EDITIONS. 

Archibald's Handbook of the Practice in the Com- 
mon Law Divisions of the High Court of 
Justice; with FonoB for the use of Coantiy Solicitors. By W.F.A. 
Arekibaid, Esq., Barrister-at-Law, Author of ''Forms of Summonses 
and Orders, with Notes for use at Judges' Chambers, " &c {In the press.) 

Browne and Theobald's Law of Railways. By 
/. S. Balfour Browne, of the Middle Temple, Esq., Barrister-at-Law, 
Registrar to the Bailway Commissioners, and H, S, Theobald, of the 
Inner Temple, Esq., Barrister-at-Law. (Nearly ready.) 

Bullen and Leake's Precedents of Pleading. Fourth 
Edition. By T. J. BuUen, Esq., Special Pleader, and Cyril Dodd, of 
the Inner Temple, Esq., Barrister-at-Law. {In the press,) 

Coote's Treatise on the Law of Mortgage. Fourth 
Edition, thoroughly revised. By WiUiam WyUys Mackeson, Esq., one 
of Her Majesty's Counsel {Nearly ready.) 

Daniell's Chancery Practice.— Sixth Edition.— -By L. Field, 
E, C. Dunn, and Theodore Ribton, Esqrs., Barristers-at-Law. Assisted 
by W. H. Upjohn, Esq., Student and Holt Scholar of Gray's Inn, &c.. 
Editor of the Third Edition of "Daniell's Forms." {In 'preparatum. ) 

Fry's Specific Performance. — A Treatise on the Specific Per- 
formance of Contracts. Second Edition. By the Hon. Sir Edward 
Pry, one of the Jud^s of Her Majesty's High Court of Justice, 
assisted by W. Donaldson Jtawlins, of Lincoln's Inn, Esq., Barrister- 
at-Law, M.A., and late Fellow of Trinity College, Cambridge. 

{In preparation,) 

Green'wood's Manual of Conveyancing.— A Manual of 

the Practice of Conveyancing, showing the present Practice relating 
to the daily routine of Conveyancing in Solicitors' Offices. To which 
are added Concise Common Forms and Precedents in Conveyancing ; 
Conditions of Sale, Conveyances, and all other Assurances in constant 
use. Sixth Edition. Thoroughly revised. By Harry Greenwood, 
M.A., Esq., Barrister-at-Law. Author of "Recent Real Property 
Statutes, consolidated with Notes." Demy 8vo. {In the press.) 

Lo'wndes' The Law of Marine Insurance. By 
Bicha/rd Lovmdes, Author of " The Law of Greneral Average," &c. 

(/n the press.) 

Macaskie's Treatise on the La^Ar of Bxecutors and 
Administrators, and of the Administration of the Estates of 
Deceased Persons. By Stuart Macaskie, of Gray's Inn, Esq., Barrister- 
at-Law. {Nea/rly ready.) 

Odgers on Libel and Slander.— A Digest of the Law of Libel 
and Slander, with the Evidence, Procedure and Practice, both in Civil 
and Criminal Cases, with Precedents of Pleadings. By W, Blake Odgers, 
M.A., LL.D., Barrister-at-Law, of the Western Circuit. {In ike press.) 

Shirley's Elementary Treatise on the Practice of 
Magistrates Courts. By W, Shirley Shirley, M.A., Esq., 
Barrister-at-Law and Northern Circuit. {In preparation,) 

Steer's Parish La^w.— Fourth Edition. By W, H, Macrumma, 
Esq., Barrister-at-Law. {In ike pTtss}\ 

Theobald's Concise Treatise on the Construction 
of Wills.— Second Edition. By H, S. Tkeobald, of the Inner 
Temple, Esq., Barrister-at- Law. {In ike presi.) 

>A^igram's.— The Justices' Note Book.— Second Edition. 
By W, Knox Wigram, Esq., Barrister-at-Law, J.P, Middlesex. 

{In the press.) 

^A^ilberforce on Statutes and Statute La^v.— By 
Edward WUberforce, of the Inner Temple, Esq., Barrister-at-Law. 

{In the press.) 
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Cavanagh's Law of Money Securities. — In Three Books. 

I. Personal Securities. 11. SecorifcieB on Property. III. Miscellaneona. With 
an Appendix containing the Crossed Cheques Act, 1876, Locke King's Act and 
Amending Acts, the Bills of Sale Act, 1878, The Factors Acts, 1823 to 1877. By C. 
OAVANAGH, B.A., LL.B. (Lond.), of the Middle Temple, Barrister-at-Law. Demy 
8vo. 1879. Price XL Is. clotK 
"An admirable synopsis of the whole law and practice with regard to securities of every sort. 
... We desire to accord it all praise for its completeness and general accuracy. We can 
honestly say there is not a slovenly sentence from beginning to end of it. or a single case omitted 
which has any material bearing on the subject." — Saturday Review, May 22, 1880. 

Bedford's Guide to Stephen's New Commentaries on the 

Laws of England. S&oetUh Edtticm, By QUESTION AND ANSWER. 8w. 1879. 
Price 12s. cloth, 
'* Here is a book which will be of the greatest senrioe to students." — Lav) Journal. 

Bedford's Final Examination Digest. — Containing a Digest 

of tlie Final Examination Questions in matters of Law and Procedure determined by 
the Chancery, Queen's Bench, Common Pleas, and Exchequer Divisions of the High 
Court of Justice ; and on the Law of Eeal and Personal Proper^ ; and the Practice 
of Conveyancing. By EDWARD HENSLOWE BEDFORD, SoUcitor. Author of 
" The Guide to Stephen's Commentaries," &o. 8w. 1879. Price 16s. cloth. 

Haynes' Student's Leading Cases.— Being some of the 

Principal Decisions of the Courts in Constitutional Law, Common Law, Conveyancing 

and Equity, Probate and Divorce, Bankrupts, and Criminal Law. With Notes for the 

use of Students. By JOHN F. HAYNES, LL.D. Demy Svo. 1878. PHce 16s. cloth. 

" Will prove of great utility, nut uoly to Students, but Practitioners. The Notes are clear. 

pointed and conoise." — law Titnu. 

Smith's Manual of Common Law. — For Practitioners and 

students. A Manual of Common Law, comprising the fundamental principles and 
the points most usually occurring in daily Ufe and pr&ctice. By JOSlAH W. 
SMITH, B.C.L., Q.C. Ninth Edition. 12mo. 1880. Price lis. cloth. 

Smith's Manual of Equity Jurisprudence. — For Practi- 
tioners and Students, founded on the Works of Story, Spence, and other writers, 
and on more than a thousand subsequent cases, comprising i;he Fundamental Princi- 
ples and the points of Equity usually occurring in General Practice. By JO SI AH 
W. SMITH, B.C.L., Q.C. Thirteenth Edition. 12mo. 1880. Price 12s. 6d. cloth. 
" There is no disguising the truth; the proper mode to use this book is to learn its pages by 
heart." — l/ow Magazine. 

Smith's Real and Personal Property. — A Compendium of 

the Law of Real and Personal Property, primarily connected with Conveyancing. 
Designed as a second book for Students, and as a digest of the most useful learning for 
Practitioners. By JOSIAH W. SMITH, B.C.L., Q.C. Fifth Edition. 2 vols. 
Demy 8vo. 1877. Price 21. 28. doth. 
" He has given to the student a book which he may read over and over again with profit and 
pleasure." — Law Times. 

Wharton's Law Lexicon, or Dictionary of Jurisprudence, 

Explaining the Technical Words and Phrases employed in the several Departnaents 
of English Law ; including the various Legal Terms used in Commercial Business ; 
with an Explanatory as weU as Literal translation of the Latin Maxims contained in 
the Writings of the Ancient and Modem Commentators. Sixth Edition. Revised 
in accordance ydth the Judicature Acts, hy J. SHIRESS WILL, of the Middle 
Temple, Esq., Barrister-at-Law. Super -royal Svo. 1876. Price 21. 2s. cloth. 
" As a work of reference for the library, the handsome and elaborate edition of * Wharton's Law 

Lexicon* which Mr. Shiress Will has produced, must supersede all former issues of that well-known 

work." — Law Magazine and Review. 

Wilson's Supreme Court of Judicature Acts^ Appellate 

Jurisdiction Act, 1876, Rules of Court and Forms, with-other Acts, Orders, Rules, and 

Regulations relating to the Supreme Court of Justice, with Practical Notes. Second 

Edition. By ARTHtJR WILSON, of the Inner Temple, Barrister-at-Law. Assisted by 

HARRY GREENWOOH, of Lincoln's Inn, Barrister-at-Law, and JOHN BIDDLE, 

of the Master of the Rofls Chambers. Royai X2mo. 1878. Price 18s. doth {or 

limp leather for the pocket. Price 228. 6d.) 

%* A Large Paper Edition of the above (for Marginal Notes), Boyal Svo. Price 11. 5s. cloth 

{or limp leather^ price 30s.). I 

'• The practitioner will find that it supplies all his wants."— Law Times. j 
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STEVENS AND SONS, 119, OHANOEBY LANE, W.O. 

Sogers on Elections, Registration, and Election Agency. 

Thirteenth Edition, Including retitions and Municipal Elections and Registration. 
With an Appendix of Statutes and Forms. By JOHN OORRIE OAETER, Esq., 
Barrister-at-Itaw, and Midland Circuit. Royal 12mo. 1880. Price 11. 12s. cloth. 

Haynes' Chancery Practice. — The Practice of the Chancery 

Division of the High Court of Justice and on Appeal therefrom. By JOHN F. 

HAYNES, LL.D., Author of the " Student's Leading Cases," &c. Demy 8vo. 

1879. Price 11. 5s. cloth. 
"Materials for enabling the practitioner himself to obtain the information he may require 
are placed before him in a convenient and accessible form. The arrangement of the work 
appears to be good." — Law Magazine. 

Daniell's Forms and Precedents of Proceedings in the 

Chancery Division of the High Court of Justice and on Appeal therefrom ; with Disser- 
tations and Notes, forming a complete guide to the Practice of the Chancery Division of 
the High Court, and of the Courts of Appeal. Being the Third Edition of " Daniell's 
Chancery Forms." By W. H. UPJOHN, Esq., Student and Holt Scholar of Gray's 
Inn, &c., &o. Demy 8vo, 1879. Price 21. 2s. cloth. 
*' Mr. Upjohn has restored the volume of Chancery Forms to the place it held before the 

recent changes, as a trustworthy and complete collection of precedents. . . . The index 

to the forms is full and perspicuous." — SolicUonf Journal. 

Browne's Divorce Practice. — With the Statutes, Rules, 

Fees and Forms relating thereto. Fowrth Edition. By GEORGE BROWNE, Esq. , 
B.A., of the Inner Temple, Barrister-at-Law, Recorder of Ludlow. Demy Svo. 1880. 
Price 11. 4a. cloth. 

Godefroi's Digest of the Principles of the Law of Tmsts 

and Trustees.— By HENRY GODEFROI, of Lincoln's Inn, Esq., Barrister-at-Law. 
Joint Author of " Godefroi and Shortt's Law of Railway Companies.'' Demy 8vo. 
1879. Price 11, la. cloth. 
" Is a work of great utility to the practitioner." — Law Magazine. 

Archibald's Forms of Summonses and Orders, with Notes 

for use at Judges' Chambers and in the District Registries. By W. F. A. ARCHI- 
BALD, M.A., of the Inner Temple, Barrister-at-Law. Royal 12mo. 1879. Price 
12s. 6c2. cloth, 
" The work is done most thoroughly and yet concisely." — Law THmet. 

Oordery's Law Relating to Solicitors of the Supreme Court 

of Judicature, with an Appendix of Statutes and Rules. By A. CORDERY, of the 
Inner Temple, Esq., Barrister-at-Law. Demy Svo. 1878. Price lis. cloth. 

Dixon's Law of the Farm. — A Digest of Cases connected 

with the Law of the Farm, including the Agricultural Customs of England and Wales. 
Fourth Edition. By HENRY PERKINS, Esq., Barrister-at-Law. Demy Bvo. 
1879. Price 11. 6s. cloth. 
" The book is now more complete and valuable than ever." —Mark Lane Express. 

Sebastian's Digest of Gases of Trade Mark, Trade Name, 

Trad© Secret, Goodwill, &o., decided in the Courts of the United Kingdom, India, the 
Colonies, and the United States of America. By LEWIS BOYD SEBASTIAN, 
B.C.L., M.A., of Lincoln's Inn, Esq., Barrister-at-Law, Author of ** The Law of Trade 

Marks." Demy Svo. 1879. Price 11. Is. cloth. 
" A digest which will be of very great value to all practitioners who have to advise on matters 
connected with trade marks." — Solicitor^ Journal. 

Soscoe's Digest of the Law of Evidence on the Trial of 

Actions at Nisi Prius. Fourteenth Edition. By JOHN DAY, one of Her Majesty's 
Counsel, and MAURICE POWELL, Barrister-at-Law. Royal 12m^. 1879. Price 
21. cloth. 

(Bound in one thick volwme calf or circuity 58., or in two convenient vols, calf or 
circuit f 9s. neb extra.) 

Roscoe's Digest of the Law of Evidence in Criminal Gases. 

—Ninth Edition. By HORACE SMITH, of the Inner Temple, Esq., Barrister-at- 
Law. Royal 12mo. 1878. Price 11. lis. Gd. cloth. 

Churchill's Law of the Office and Duties of the Sheriff, 

with the Writs and Forms relating to the Office. By CAMERON CHURCHILL, 
of the Inner Temple, assisted by A. CARMICHAEL BRUCE, of Lincoln's Inn, 
Esqrs., Barristers at-Law. Denvy 8vo. 1879. Price 18s. cloth. 
' Compiled with exceptional care."— Zaio Times. 
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